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4. The Modern Conveyancer, or Conveyancing jm- 
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Refolutions of the Judges: And alfo many Precedents pro- 
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Sa ity eae 
Concerning the Diftribution of the Laws of 
England into Common Law, and Statute 
Law, And Firft, concerning the Statute 
Law, oF AGs of Parliament. : 


HE Laws of England may aptly The 
eridugh be divided into Two Kinds of 
Kinds, viz. Lex Scripta, the weit- Laws. 

Bm tenLaw; and Lex non Scripta, the 
unwritten Law: For although (as fhall be 
ewn heréafter) all the Laws of this King- 

dont have forme Montiments or Memorials 

4 PY Q ;  Mieces” 


* 


x. Leges 
wonScripte. 


2. Leges 


Scripta. 


Statute 
Laws of 
Two 
Kinds. 


Che Hitter» of the Ch. zz 


thereof in Writing, yet allof them have not — 


their Original in. Writing ; for fome of thofe 
aws have obtain’d their Force by imme- 
morial Ufage or Cuftom, and fuch Laws 


are properly called Leges non Scripta, or un- 


written Laws or Cuftoms. — os 
Thofe Laws therefore that J geld ages 
Scripte, Or Written Laws, aré fuch as are 
ufually called Statute Laws, or AGs of Par- 
liament, which are originally reduced into 
Writi fore they are enacted, or receive 
any bint Power, -every fuch Law being 
in the firft Inftance formally drawn up in 
Writing, and made, as it were, a Tripartite 
Indenture, between the King, the Lords and 
ps Oe a! get or without the copeurrent 
Goaf{éent of all thofe Three Parts of theL.e 
giflature,nofuch Lawis, or canbe made: But 
the Kings of this..Realm,..with the.Advice. 
and Confent of both Houfes of Parliament, 
have Power to make New Laws, or to al- 
ter, repeal, or enforce the Old. And this 
has:beeh done in-allsSucteflion of Ages...’ 
swNow Statute Lamssor Las of Parliament, 
aggaf lwo Kinds, wiz. Firft, Phofe Statutes 
which weré made. before Time ¢ Memory ; 
and, Secondly, Thole Statutes whi¢h were 


vr BASS ae bin ot Vince Tene gf Memory, wherge | 
. in Obferve, “That accor Wig £0 a juridical — 


Account and legal Sisnification, Timelpith- 
in, Memory aene Time’ of Li ivtta tion’ in a 
Writ of Right; which’ by- che. Scarate: of 
Weftminfber r.cap. 3 a Wabterled and reduced 
to the Begitnts ig Of the Reign of King Ri- 
chara I. or Ext prima Cgronatione Regis Richardt 
= | Primi, 


Ch. t. Comtuon Lato of England: 4 
Primi, who began his Reign the 6th of 
Fuly £189, and was crown’d the 3d of Sep- 
rember following: So that whatfoever was 
before that Time, is before Time of ‘Meg 
miory; and what is fince that Time, is, ina 

legal Senfe, faid to be within or ince the 
Time of Memory. © > 0% | 

', And therefore it is, that thofé:Statutes or 

AGs of Parliament thar were made beforé 

the beginning of the Reign of King Ri- 
thard 1. and have not fince been repealed 

or altered, either by contrary Ufage, or by 
fubfequent Acts of Parliament,are now ac- 
counted Part of the Lex non Scripta, being: 

as it were incorporated thereinto, and be-~ 
come a Part of the Common: Law ; and in 
Truth, fuch Statutes are not now pleadable 

as Ads of Parliament, (becaufe what is de- 

fore Time of Memory is fuppofed withour 

a Beginning, or atleaft fuch a Beginning as 

the Law takes Notice of ) but they obtain “wr 
their Strength by meer immemorial Uiage © - 
orCuftom. §: Dak: Sale eA, 

© And doubtlefs, many of thofe Things Anciené 
_ that pow obtain as Common Law, had their Statutes. 
Original by Parlidmentary A@s or Confti- 
tutions, made in Writing by the King, 
Lords and Commons; though thofe AGs 

are now éither not. extant, or if extant, 
‘were made before Time of Memory ; and 
the Evidence of the Truth Hereof will eafi- 
ly appear, fot that in many of thofe old 

Aés of Parliament that were made before 
Timie Of Memory, dnd are yet éxtant, we 
eray find many of thofe Laws ena&ed which 
' % B 2 now 


& Che Wifto of the © Ch. ws 
how obtain meerly as Common Law, or 
the General Cuftom of the Realm: And 
were the reft of thofe Laws extant, proba- 
bly the Footfteps of the Original Inftitu- 
tion of many more Laws that now obtain 
meerly as Common Law, or Cuftomary. 
Laws, by immemorial Ufage, would appear 
to have been at firft Statute Laws, or Acts of 
Parliament. : , 

Of Two | Thofe ancient Acts of Parliament which 
Periods, ate ranged under the Head of Leges nom 
Scripte, or Cuftomary Laws, as being made - 

before Time of Memory, are to be confiz 

dered under Two Periods : Viz. Firft, Such 

as were made before the coming inof King 

William 1. commonly called, The Conqueror ; 

or, Secondly, Such as intervened between 

his coming in, and the beginning of-the 

Reign of Richard I. which is the legal Li 
mitation of Time of Memory. _ 

t. Before The former Sort of thefe Laws are men 
K.#.1. tioned by our ancient Hiftorians, efpecial- 
ly by Brompton, and are now collected into 

one Volume, by William Lambard Efq;-in 

his Tractatus de prifcis Anglorum Legibus, be~ 

ing a Colle&ion of the Laws of the Kings, 

Ina, Alfred, Edward, Athelftane, Edmond, Ed- 

gar, Ethelred, Canutus, and of Edward the 
Confeffor; which laft Body of Laws, com- 

pled by Edward the Confcfor, as they were 

more full and perfeét than the reft, and 

better accommodated to the then State of 
Things, fo they were fuch whereof the 

Englijh were always very zealous, as being 

the great Rule and Standard of their 

na 4 Rights 


Ch.1. Comtton Law of England. 


Rights and Liberties: Whereof more here- 
after. 

The fecond Sort are thofe Ediéts, Acts of 2. From 
Parliament, or Laws, that were made after ¥ 1. to 


the coming in of King William, commonly 
named, The Conqueror, and before the begin- 


ning of the Reign of King Richard I. and — 


more efpecially are thofe which follow; 
whereof I fhall make but a brief Remem- 
brance here, becaufe it will be neceffary 
in the Sequel of this Jot (it may be 
more than once) to refume the Mention of 
them; and befides, Mr. Selden, in his Book 
called, Fanus Anglorum, has given a full Ac- 
count of thofe Laws ; fo that at prefent it 
will be fufficient for me, briefly to collec 
the Heads or Divifions of them, under the 
Reigns of thofe feveral Kings wherein they 
were made, viz. 


Firft, The Laws of King William]. Thefe K. wr. 


confifted in a great Meafure of the Repeti- 
tion of the Laws of King Edward the Con- 
feffor, and of the enforcing them by his own 
Authority, and the Affent of Parliament, at 
the Requeft of the Englifh ; and fome new 
Laws were added by himfelf wich the like 
Affent of Parliament, relating to Mili- 
tary Tenures, and the Prefervation of the 
publick Peace of the Kingdom ; all which 
ate mention’d by Mr. Lambart, in the Tra- 
&ate before-mentioned, but more fully by 


Mr. Selden, in his Colledtions and Obferva- . 


tions upon Eadmerus. 


I. 


5° 


Secondly, We find little of new Laws after K. #. 1. 


this, till the Time of King Henry I. whe 
B3 ; be- 


S ] 
a 


4 
& Che Hittow of the = Chee | 
befides the Confirmation of che Laws of the 
Confefior, and of King William |. brought: 
in a.new Volume of Laws, which to this 
» Day are. extant, and called the, Laws off . 
‘King Henry I. The entire Colle@ion of 
thefe is entered in the Red Book of the Exe. 
chequer, and from thence are tran{cribed and. 
publifhed by the Care of Sir Roger Twifden,. 
inthe latter End of Mr. Lambart’s Book: 
before-mention’d ; what the Succefs of thofe: 
Laws were in the Time of King Steven, 
and King Henry IL. we fhallfee hereafter: But: 
a they did not much obrain in England, and 
are now for the moft Part become wholly. 
obfolete, and in Effe@ quite antiquated... 
K. Ha. Lhirdly, The next confiderable Body of. 
--- As of Parliament, were thofe made under. 
the Reign’of King Henry Il. commonly: 
called, The Conftitutions of Clarendon; what- « 
they were, appears beft in Hoveden and Mat. 
Parw, under the Years of that King. We 
have little Memory elfe of any confiderable 
Laws enacted in this King’s Time, except. 
his Afitzes,. and fuch Laws as related to the 
Foreits ; which were afterwards improv'd 
under the Reign of King Richard 1. But 
of this hereafter, more at large: Bee 
. And this fhall ferve for a fhort Inftance 
of thofe Statutes, or Ads of Parliament, 
that were made. before Time of Memory 
whereof, as we have no Authentical Re- 
cords, but only Tranfcripts either in our 
ancient Hiftorians, or other Books and Ma- 
nufcripts ; fo they being Things done be- 
fore. Time of Memory, obtain at this Day 
ao further than as by Ufage and Cuftom they 
; = BES EG ia are i. 


J 


Chit) Common Lateef England: = 
are, asit were, engrafted intothe Body of the 
Common Law, and made a Part thereof. 

“And now I come to thofe Leges Scripta, Leges 

or Aé@s of Parliament, which wereimade S77: 
fince or within the Time of Memory, ;53, 
viz. Since the beginning of the Reign of ; 
Richard {. and thole I fall divide into Two 
General Heads, viz. Thofe weuftally call  _ 
the Old Statutes, and thofe we ufually call “~~ * 
the New or later Statutes: And becaufe I 
would prefix fome certain Term or Boun- 
dary between them, I fhall call thofe:the 
Old Statutes which end with the Reign of Old Sta 
King Edward I. and thofe I fhall call the "tes- 
New or later Statutes which begin with the. 
Reign of King’ Edward III. and fo are de- 
. tived through a Succeflion of Kings and 
Queens down to this Day, by a continued 
and orderly Series. 

Touching thefe later Sore I thall fay no- Later Sta 
thing, for they all keep an orderly and re- tutes. 
gular Series of Time, and are extantupon ey 
Record, either in the Parliament Rolls, or 
in the Statute Rolls: of King Edward IIT. 
and thofe Kings that follow: For except- 
ing fome few Years in the beginning of 
K. Edward Il, i.e. 2, 3, 758 & 9 Edw.3. all 
the Parliament Rolls that ever were fince 
that Time have been preferved, and are ex- 
tant; and, for the moft Part, the Petitions 
upon which the A&s were drawn up, or 
the very Acts themfelves. , 

Now therefore touching the elder Acts Old Sta 
of Parliament, viz. Thofe that were made tutes in 
between the Firft Year of the Reign of ad 
K. Richard J. and the laft Year of K. Edward U1. nichts: 

B 4 we 
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we have little extant in ary authentical- 
‘Hiftory ; and nothing in any authentical 
_, .. Record touching A@s made in the Time 
K.Rich-ts of K. Rich. I. unlefS we take in thofe Confti- - 
tutions and Affizes mentioned by Hoveden 
as aforefaid. ~ : SOS SAR 
‘ Neither is there any great Evidence, 
what Acts of Parliament pafs‘d in the Time 
K. joe. of King Fobn, tho’ doubtlef many there 
were both in his Time, and in the Time of 
K. Rich. 1. But there is no Record extant of 
them, and the Englifh Hiftories of thofe 
Times give us but little Account of thofe 
Laws; only Matthew Pars gives us an Hi- 
ftorical Account of the Adagna Charta, and 
Charta de Forefea, gtanted by King Fobn at 
Running Mead the 15th of Fune, in the See 
venteenth Year of his Reign. ‘ 
And it feems, that the Conceffion of thefe 
Granted Charters was in a Parliamentary Way ; you 
td tall may fee the Tranfcripts of both Charters 
Way. *Y verbatim in Mat. Paris, and in the Red Book | 
of the Exchequer. There were feven Pair of 
thefe Charters fent to fome of the Great 
Monafteries under the Seal of King Fobn, one 
Part whereof fent to the Abby of Zewhesby- 
ry Lhave feen under the Seal of that King; 
the Subftance thereof differs fomething from 
the Magna Charta, and Charta de Forefta, gran. 
ted by King Hen, UI. but not very much, as 
may appear by comparing them. Re 
But tho’ thefe Charters of King Fobn feera 
to have been paffed in a kind of Parliament, 
yet it was in a Time of great Confufion be- 
tween that King and his Nobles; arid gree 
t a nee iv, s Pik ail tay . ore 


His two 
Charters. 


N 


Gh.1. Common Laty of England. 
fore they obtained not a full Settlement till 
the Time of King Hen. Il]. when the Sub- 
fiance of them was enacted by a full and 
folemn Parliament. 

I therefore come down to the Times of 


thofe fucceeding Kings, Hen. WI. Edy: 1. 


and Edw, Il. and the Statutes made in the 


9 


Times of thofe Kings, I call the Old Sta- Old Sts- 
tutes; partly becaufe many of them were “tes, 


made but in Affirmance of the Common 
Law ; and partly becaufe the reft of them, 
that made a Change in the Common Law, 
are yet fo ancient, that they now feem to 
have been as it were a Part of the Common 
Law, efpecially confidering the many Ex- 
pofitions that have been made of them in 
the feveral Succeffions of Times, whereby 
as they became the great Subje& of Judicial 
Refolutions and Decifions ; fo. thofe Expo- 
fitions and Decifions, together alfo with 
thofe old Statutes themfelves, are as it were 
incorporated into the very Common Law, 
and become a Part of it. 

In the Times of thofe three Kings laft 
mentioned, as likewife in the Times of their 
Predeceffors, there were doubtlefs many 
more Acts of Parliament made than are 
now extant of Record, or otherwife, 
which might be a Means of the Change of 
the Common Law inthe Times of thofe 
Kings from what it was before, tho’ all the 
Records or Memorials of thofe Ads of Par- 
liament introducing fuch a Change, are 
not at this Day extant: But of thofe that 
are extant, I fhall give you a brief Account, 
ng not 


sip ancl apipede. 


ary 


K.E.r. 
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hot intending a large or accurate Treatife 
touching that Matter. bast 
~ The Reign of Hen. IIL. was a trouble- 
fome Time, in refpect of the Differences be= 
tween him and his Barons, which-were not 
compofed till his ft Year, after the Battle 
of Evefham. In his Time there were many 
Parliaments, but we have only one Sum- 
mons of Parliament extant of Record in his 
Reign, viz. 49 Hen. II. and we have but 
few of thofe many A@s of Parliament that 
paffed in his Time, viz. ‘Fhe great Char- 
ter, and Charia de Forefta, in the Ninth Year 
of his Reign, which were doubtlefs pafs’d 
in Parliament ; the Statute of Merton, in the 
2oth Year of his Reign; the Stature of 
Marlbridge, in the 52d Year; and the DiGum 
five Editium de Kenebvorth, about the fame 
Time; and fome few other old A&s. 

In the Time of K. Edw. I. there are many 
more Acts of Pariiament extant than in the 
Time of K. Hen. II. Yer doubtlefs, in this 
King’s Time, there were many more Sta= 
tutes made than are nowextant: Thofe that 
are now extant, are commonly bound to- 
gether in the old Book of Adogna Charta. 
By thofe Statutes, great Alterations and 
Amendments were made in the Common 
Law; and by thofe that are now extant, 
we may reafonably guefs, that there were 
confiderable Alterations and Amendments 
made by thofe that are not extant, which 
poflibly may be the real, tho’ fudden Means 
of the great Advance and Alteration of the 
Laws of England in the King’s Reign, _~ 

; what 


Ch.1., Common Law of England. i 


what they were in the Time of his Prede< 
ceffors. 

'. The ficft Summons of Parliament that I 
remember extant of Record in this King’s 
Time, is 23 Edw. 1. tho’ doubtlefs there were. 
many more before this, the Records where- 
ef are either loft or miflaid: For many Par~ 
laments were held by this King before that 
Time, and many of the Ads pafs'd in thofe 
Parliaments are ftill extant ; as, the Starutes, 
of Weftminfter 1. in the 34 of Edw. 1. The 
Statutes of Gloucefter, 6 Edw. x. The Statutes 
of Wefminfter 2. and of Winton, 13 Edw. 1. 
The Statutes of Wefminfter 3. and of Qua 
Warranto, 18 Edw.x1. And divers others in 
other Years, which I fhall have Occafion to 
mention hereafter. 


In the Time of K. Edy. Il. many Parlia- K. £. 2, 
ments were held, and many Laws were en- 
acted ; but we have few Acts of Parliament 
of his Reign extant, efpecially of Record; 
** The Statutes of this King’s Reign which 
** are in Print, are thefe, viz. The Statutes 
** De Militibus, & de Frangentibus Prifonas, 
€ 1 Edw. 2. <Articuli Cleri, 9 Edw. 2.- De 
“© Gaveletto in London, 10 Edw.2. The Sta- 
** tutes of York, of Effoins and View of Land, 
“12 Edw. 2. Weftminffer 4. 13 Edw. 2. Of 
“ Eftreats, ry Edw. 2. Prerogative Regs, 
* 317 Edw. 2. tho fome think this Statute 
to be made Temp. Edw. 1. The Stature 
of Homage, and the Statute De Terris 
Templarior, allo 17 Edw. 2. View of 

ff Frankpledge, 18 Edw. 2. And divers other 
: i: ae iaea Stas 
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Summons 
to Parlia- 
ment. 


Che Miftow of the  Ch.s.” 
€ Seatutes in this King’s Reign, but of un- 
S* certain Time. — 

And now, becaufe I intend to give fome 
fhore Account of fome general Obferva- 
tions touching Parliaments, and of Aédts of 
Parliament pafsd in the Times of thofe 
three Princes, viz. Hen. Ill. Edw. I. and 
Edw. Il. becanfe they are of greateft An- 
tiquity,; and therefore the Circumftances 
that attended them moft liable to be worn 
out by Procefs of Time, I will here men- 
tion fome Particulars relating to them to 
ges their Memory, and which may al- 

be ufeful to be known in relation to other 
Things. 

We are therefore to know, That there are 

thefe feveral Kinds of Records of Things 


* done in Parliament, or efpecially relating 
‘thereto, viz. x. The Summons to’ Parlia- 


ment. 2. The Rolls of Parliament. 3. Bun- 

dles of Petitions in Parliament. 4. The 
Statutes, or A@s of Parliament themfelves, 

And, 5. The Brevia de Parliamento, which for 

the moft Parte were fuch as iffued for the 

Wages of Knights and Burgeffes; but with 

eal I fhall not meddle. =~ | 


_ Firft, As to the Summons to Parliament. 
Thefe Summons to Parliament are not all 
entred of Record in the Times of Hen. III. 
and Edw. I. none being extant of Record 
inthe Time of Hen. TIL. but that of 49 Hen. 3. 
and none in the Time of Edw. 1. cill the 
23 Edw. 1. But after that Year, they are 


for the moft part extant of Record, wz. ins 


Dorfo 


Ch.r. Common Law of England. 43, 
Dorfo Claus’ Rotulorum, in the Backfide of the 
Clofe Rolls. ; 
_ Secondly, As to the Rolls of Parliament, Rollsof . 
viz, The Entry of the feveral Petitions, Parlia« 
Anfwers and Tranfaétions in Parliamenc, ™** 
Thofe are generally and fucceflively extant 
of Record in the Tower, from 4 Edw. 3. 
downward till the End of the Reign of 
Edw. IV. Excepting only thofe Parliaments 
that intervened. between the ft and the 
4th, and between the 6th and the r1th, 
of Edy. IL. 

_ But of chofe Rolls in the Times of Hen. III, Many 
and Edw, I. and Eds, IL. many are loft, and loft, &. 
few extant; alfo, of the Time of Hen, IIL 
I have not feen any Parliament Roll; and 
all that | ever faw of the Time of Edw. L 
was one Roll of Parliament in the Receips 
of the Exchequer of 18 Edw.1. and chofe 
Proceedings and Remembrances which are 
in the Liber placitor’ Parliamenti in the Tower, 
beginning as I remember with the 2oth 
Year of Edw. I. and ending with the Par- 
liament of Carlifle, 35 Edw.1. And not con- 
tinued between thofe Years with any con- 

ant Series ; but including fome Remem- 
brances of fome Parliaments in the Time of 
Edw. I. and others in the Time of Edw. IT. 
. Inthe Time of Edw. Il. befides the Rotsules 
Ordinationum, -of the Lords Ordoners, about 
_ 7 Edw. 2. we have little more than the 
Parliament Rolls of 7 & 8 Edw. 2. and 
what others are interfperfed in the Parlia- 
ment Book of Edw I. above-mention’d, and, 
as I remember, fome fhore Remembrans 

coe 


Ads, or 
Statutes, 


Manner 
of Paffing 
aaciently. 
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ces of Things done in Parliament in the 
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Thirdly, As tothe Bundles of Petitions ini 
Parliament : They were for the moft part. 
Petitions of private Perfons, and 'are com- 
monly endorfed with Remiflions to the feve- 
ral Courts where they were properly deter 
minable. There are many of thofe Bundles 
of Petitions, fome in the Times of Edw. I. 
and Edy. II, ‘and more in the Times of 
Edy, TIT. and the Kings that fucceeded him: 

Fourthly, The Statutes, or Acts of Parlia- 
ment themfelves, Thefefeem, as if in the. 


‘Time of Edw. I, they. were drawn up into, 


the Form of a Law in the firft Inftance, and 
fo affented to by both Houfes; and the 
King, as may appear by the very Obferva- 
tion of che Contexture and Fabrick of the 
Statutes of thofe Tintes. But from near the 
beginning of the Reign of Edw. TH. till 
very neat the end of Hen. VI. they weré 
notin the firft Inftance drawn up in the 
Form of Aas of Parliament; but the Peti- 
tion and the Anfwer were entred in the 
Parliament Rolls, and ‘out of both, by Ad= 
vice of the Judges and others of the King’s 
Council, the A@ was drawn up conforma- 
ble to ‘the Petition and Anfwer, and ‘the 
A& it felf for the’ moft part entred in a 
Roll, called, The Statute Roll, and the Tenor 
thereof affixed to Proclamation Writs, di- 
rected to the feveral Sheriffs to proclaim it 
as a Law in their refpe@ive Counties.) 

~ But becaufe fometimes Difficulties and 
Troubles arofe, by this extracting of the Sta- 
sae L thre 
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tute out of the Peticion and Anfwer ; about 

the latter'end of Hen. VI. and beginning of 
Edw. IV. they took a Courfe to reduce 

“em, even in the firft Inftance, into the 

full and compleat Form of A@s of Parlia. 
ment, which was profecuted (or Entred) 
commonly in this Form: Item guedam Petitio 
exbibita fuit in hoc Parliamento formam aélas in 

Se continens, oe. and abating that Stile, the 
Method ftill’ continues much’ the fame, 
‘hamely; That the’ entire A@ is drawn up 

in Form, and fo comés to the King for his 
Affent. 

_ The ancient Method of paffing A@s of 
Parliament being thus declared, I thall now 

give an Account touching thofe A@s/of Par- Statutes 
hamefit that are at this Day extant of the extant. 
Times of Hen. I]. Edw, 1. and Edw. I. and 

they are of two Sorts, viz. Some of them Two 
are extant of Record ; others are extant in Sorts. 
ancient Books and Memorials, but. noe of 
Record, ‘And thofe which are extant of Re- 1. Of Re. 
cord, are either Recorded in the proper and cord. 
natural Roll, viz. | the Statute Rolls or they 
are enctred in fome other Roll, efpecially itt 

the Clofé Rolls and Patent Rolls, of in both. 
Thofe that are extant, but nor of: Record, 

are fuch as tho’ they have no Record ‘ex. 

tant of them, but poflibly the fame is loft; ° 
yet they are preferved in ancient Books 

and Monuments, and in all Times have had 
the Reputation and Authority of} A@s of 
Parliament. A bez 


* Bor an A& of Parliament: Pers, wichii 
| Hime of Memory, lofes not its being fo, 
z be- 


6 


.of Common Law afe to take Notice with- . 


) Che Dittow of the = Chr 
becaufe not extant of Record, efpecially 
if it be a general A& of Parliament. For | 
of general Acts of Parliament, the Courts | 


out pleading of them; andfuch A@s halk 


2. Not of never be put to be tried by the Record, up- 


Record. 


on an [flue of Nul tie! Record, but it thall-be 
tried by the Court, who, if there be any. 
Difficulty or Uncertainty touching it or the 
right Pleading of it, are to ufe for cheir. 
Information ancient Copies, Tranferipts, 
Books, Pleadings and Memorials to inform 
themfelves, but nor to admit the fame to 
be put in Iffue by a Plea of Nui tie! Record. 
For, as fhall be fhewn hereafter, there are 
very many old Statutés which a admitred 
and obtain as fuch, tho’ there he no Re- 
cord at this Day extant thereof, nor yet any 
other written Evidence of the fame, but 
what is in a manner onl Traditional, as 
namely, Ancient and Modern Books of 
Pleadings, and the common received Opi- 
anion and Reputation, and the Approbation 
of the Judges Learned im the Laws: For the 
udges and Courts of Juftice are; ex Officios 
(bound) to take Notice of publick Acts of 
Parliament, and whether they are truly 
leaded or not, and therefore they are the 
Triers of then. But it is otherwile of pri- 
vate A@s of Parliament, for they may be 
put in Iffue, and tried by the Record upom 
Nul tiel Record pleaded, unlefs they are pro~ 
duced Exemplified, as was done in the 
Prince’s Cafe in my Lord Govk's 8th Rep, and 
-. therefor¢ 
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therefore the Averment of Nul tiel Record. 
was refufed in that Cafe. = 

The old Statutesor Acts of Parliament that 
are of Record, as is before faid,are entred ei- 
ther upon the proper Statute Roll; or fome 
other Roll in Chancery. 

The firft Statute Roll which we have, is The firtt 
in the Tower, and begins with Adagna Charta, Statute 
and ends with Edw. IIL. and is called Mag~ Roll 
nus Rotulus Statutor. There are five other 
Statute Rolls in. that Office, of the Times of 
Rich. I. Hen. TV. Hen. V. Hen. VIe and 
Edw, 1V. 

I fhall now give a Scheme of thofe Ancient 
- ancient Statutes of the Times of Hen. III. Sratutes 
Edw. 1. and Edw. U1. that are recorded in ° Record 
the firft of thofe Rolls or elfewhere, to the 
beft of my Remembrance, and according 
to thofe Memorials Ihave long had: by 
me, viz. ; 


Magna Charta. Magno Rot. Stat. membr, 49: 
& Rot. Cartar. 28 E. 1. membr. 16. 

Charta de Forefta. Mag. Rot. Stat. mem)..19. 
& Rot, Cartar. 28 E. 1. membr, 26. 

Sat. deGlouceftre. Mag. Rot. Stat. mem).47. 

Weftm. 2. Rot. Mag. Stat. membr. 47. 

Weftm.3. Rot. Claufo, 18 E. 1. membr. 6. 
Dorfo. > 

Winton. Rot. Mag. Stat. membr. 41. Rot. 
Claufo, 8 E. 3. membr. 6. Dorfo. Pars 2. Rot 
Claufo, 5 R. 2. membr.13- Rot. Paten. 25 E. 1. 
membr. 13, 

De Mercatoribus. Mag. Rot. Stat. membr.47. 


In Dorfo. 
& De 
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De Religiofiz. Mage Rot. Stat.membr. 47. 
Articul: Cleri. Mag. Rot. Stat. membr. 34, 
Dorfo 2 Pars. Pat. E. 1. 2. membr. 34: 2 Pars. . 
Pat. 2 E. 3. membr. 15. 7 | 

De hiis qui ponendi {unt in Affifis. Mag. Rot. 
Stat. membr. 41. 

De Finibus levatis: Dag. Rot. Stat.memb. 37- 

De oe Faris liberi Parliam. Lib. Parl. 
Ex ¥6, foo 32. , 

Stat. Eborum, Mag. Rot. Stat. membr, 32. 
De. conjunctis infeofatis. Mag. Rot: Stat. 
membr. 34. ; : 

De Efcaetoribas. Mag. Rot. Stat. membr.3§. 
Dorfo, @ Rot. Clauf, 29 E. 1. membr. 14. 
Dorfo: 

_ © Stat. de Lincolne, Mag. Rot. Stat. memb. 32. 

Stat. de Prifcis. Rot. Mag. Stat. membr. 33. 
In Schedula de libertatibus perquirends, vel Rot. 
Clauf. 27 E. 1. membr. 24. ro 

Stat. de Acton Burnel. Rot. Mag. Stat. 
membr. 46. Dorfo, C Rot. Clauf. 11 E, 1. 
membre 2. 

| Furamentum Vicecomit. Rot. Mag. Stat. 
membr. 34. Dorfo, & Rot. Clauf. 5 E. 2. 
membr. 23. = ; 

Articuli Stat.Glouceftrie. Rot. Clauf. 2 E.2. 
Pars 2. membr. 8. 

De Piftgribus & Braciatoribus. 2 Pars Clauf. 
vel Pat. 2 R. 2. membr. 29. 

De afportatis Religiofor. Mag. Rot. Stat. 
membr, 33. 

Weftm. 4. De Vicecomitibus Cy Viridi cata. 
Rot. Mag. Stat. membr. 33. In Dorfo. 

Confirmationes Chartarum. Meg. Rot. Stat. 
membr. 28, 


=: 
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De Terris Templariorum. Mag. Rot. Stat. 
memb.31.in Dorfoy& Clauf. 17 E.2. membr. 4. 

Litera patens fuper prifis bonorum Cleri. Rot. 
Mag. Stat. membr. 33. In Dorfo. 

De Forma mittendi extrattas ad Scaccar. Rot. 
Mag. Stat. membr. 36. & membr. 39. In Dorfo. 

Statutum de Scaccar. Mag, Rot. Stat. 

Statutum de Rutland. Rot. Clauf. 12 E. 1. 

Ordinatio Forefte. Mag, Rot. Stat.memb. 39. 
& Rot. Clauf. 17 E. 2. Pars 2. membr. 3. 


According to a ftri& Inquiry made about 
30 Years fince, thefe were all the old Sta- 
tutes of the Times of Hen. III. Edw.l. and 
Edw, If. that were then to be found of Re- 
_ cord; what other Statutes have been found 
fince, I know not. 

The Ordinance called Butlers, for the Butler's 
- Heir to punith Wait in the Life of the An- labial 
ceftor, tho’ ic be of Recordin the Parlia- "°° 
ment Book of Edw. 1. yet ic never wasa 
Statute, nor never fo received, but only 
fome Conftitution of the King’s Councilor 
Lords in Parliament, and which never ob- 
tain’d the Strength or Force of an A@ of 
Parliament. : 

Now thofe Statues that enfue, tho’ moft aetna 
of ’em are unqueftionable Acts of Parlia- °Ne* 
ment, yet are not of Record that J know of, Record. 
but only their Memorials preferved in 
ancient Printed and Manufcripe Books of 
Statutes; yet they are at this Day for the 
moft part generally accepted and taken as 
Ads of Parliament tho’ fome of ’em. are 
now antiquated, and of little Ufe, viz 

a The 
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The Statutes of Merton, Marlbridge , 
Wefim. 1. Explanatio Statuti Glouceftria, De 


Champertio, De vifu Frankplegii, De pane ¢& 


Cervifia, <Articuli Inguifitionis fuper Svat. de 


‘Winton, Circum|pecte agatis, De diftrittione Scac- 


carii, De Con{pirationibus, De vocatis ad Warrant. 
Statut. de Carliol, De Prerogativa Regis, - De 
modo faciendi Homag.: De Wardis & Releivss 
Dies Communes in Banco. Stat. de Bigamis, 
Dies communes in Banco in caf confimili: Srat. 
Hibernie, De quo Warranto, De Effoin calump- 
niand. “Fudicium colliftrigii, De Frangentibus 
Prifonar’.. De malefaétoribus in Parcis, De Con- 


- fultationibus, De Officio Coronatoris, De Proteétio- 


nibus, Sententia lata fuper Chartas, Modus 
levandi Fines. Statut. de Gavelet, De Militibus, 
De Vafto, De anno Biffextili, De appellatis, De 
Extenta Manerii,Compofitio Men{earum vel Com- 
‘putatioMenfarum. Stat.de Quo Warranto, Ordi- 


~ natio de Inquifitionibus, Ordinatio de Forefta, De 


admenfura Terre, De dimiffione Denarior. Statut. 
de Quo Warranto novum, Ne Reétor profternat 


- arbores in Cameterio, Confuetudines & Affifa de 


Forefta, Compofitio de Ponderibus, De Tallagio, De 
vifu Terre & fervitio Regis, Compofitio ulnarum 
& particarum, De Terris amortizandis, Diflum 
de Kenelworth, 8c. 


From whence we may colleé& thefe Two 
Obfervations, viz. 


Firft, ‘That altho’ the Record ir felf be 
‘not extant, yet general Statutes made within 
‘Time of Memory, namely, fince 1° Richardi 
Primi, do not lofe their Strength, if any au- 

thentical 
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thentical Memorials. thereof are in* Books; 
and feconded with a general received. 
Tradition attefting and approving the. 
fame. 


"Secondly, That many Records, even of. 
A@s of Parliament, have in long Procefs of. 
Time been loft, and poffibly the Things’ 
themfelves forgotten at this Day, which 
yet in or near the Times wherein they were 
made, might caufe many of thofe authori- 
tative Alterations in fome Things touching 
the Proceedings and Decifions in Law: 
The original Caufe of which Change being 
otherwife at this Day hid and unknown to 
us ; and indeed, Hiftories (and Annals) give 
us an Account of the Suffrages of many Par- 
liaments,whereof we at this’ Time have none 
or few Footfteps extant in Records or Aa 
of Parliament. The Inftance of the great 
Parliament at Oxford, about 40th of Hen. III. 
may, among many others of like Nature, be 
a concurrent Evidence of this: For tho’ we 
have Mention made in our Hiftories of ma- 
ny Conftitutions made in the faid Parlia- 
ment at Oxford, and which oceafioned much 
Trouble in the Kingdom, yet we have 
no ‘Monuments of Record concerning 
that Parliament, or what thofe Conftitus 
tions were. 


And thus much fhall ferve touching thofe 
Old Statutes or Leges Scripta, or Acts of Par- 
liament made in the Times of thofe three 

C3 Kings, 


Many 
A&s of 
Parlia- 
ment loft. 
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Kings, Hen. III. Edw. 1. and Edw. I. Thofe 
that follow in the Times of Edw. II. and 
the fucceeding Kings, are drawn down 
in a continued Series of Time, and are 
extant of Record in the Parliament Rolls, 
and in the Statute Rolls, without any re- 
markable Omiffion, and therefore I fhall 
fay nothing of them. 


CHAP. 
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CHA P. IL 
Concerning the Lex non Scripta, i.e. 
The Common or Municipal Laws of 
this Kingdom. : 


i> the former Chapter, I have given you The com. 
a fhort Account of that Pare of the mon Law 
Laws of England which is called Lex Scripta, conhitts 
namely, “Statutes or Aéts of Parliament, ° 
which in their original Formation are re- 
duced into Writing, and are fo preferv’d in 
their Original Form, and in the fame Stile 
‘ and Words wherein they were firft made : 
I now come to that Part of our Laws cal- 
led, Lex non’ Scripta, under which I include 
not only General Cuftoms, or the Common General 
Law properly fo called, but even thofe Cu%oms, 
more particular Laws and Cuftoms applica- And pare 
ble to certain Courts and Perfons, whereof ticular. 
more hereafter 

And when I call thofe Parts of our Laws : 
Leges non Scripte, 1 do not mean as if all Written 
thofe Laws were only Oral, or communi- in Books, 
cated from the former Ages to the later, 7% 
merely by Word. For all thofe Laws have 
their feveral Monuments in Writing, where- 
by they are transferr'd from one Age to ano- 
ther, and without which they would foon 
lofé all kind of Certainty ; For as the Civil 
and Canon Laws ‘have’ their Refponfa° Pru- 

4 _— dentititty 
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dentum, Confilia & Decifiones, i. e. theit Ca- 


. mons, Decrees, and Decretal Determina- 


Hath its 
Force by 


Ufage, 


Rs 


tions extant in Writing; fo thofe Laws. of 
England which are.not.comprized under the 
Title of A&s of Parliainent, are for the moft 
pare extant in Records of Pleas, Proceedings 
and Judgments,'in Books of Reports, and 
Judicial Decifions, in Tra@ates of Learned 
Men’s Arguments and Opinions, preferv’d 
from ancient Times, and {till extant in 
Writing. Hh Ee 

But, E therefore ftile. thofe Parts of the 
Law, Leges now Scripta, becaufe their Autho- 
ritative and Original Infticutions are not fee 
down. in Writing in that Manner, or with 
that Authority es Acts of Parliament are; 
but they are grown into Ufe, and have ac- 
quired their binding Power and the Force 
of Laws by a long and immemorial Ufage, 
and by the Strength of Cuftom and Recep- 
tion in this Kingdom. » The Matters indeed, 
and the Subftance of thofe Laws, are in 
Writing, but the formal and obliging Force 
and Power of them grows by long Cuftom 
and Ufe, as will fully appear in the enfuing 
Difcourfe. a 3 

Now the Municipal Laws of this King- 
dom, which I thus call Leges non Scripta, are 
of a vaft Extent, and indeed include in their 
Generalty all thofe feveral Laws which are 
allowed, as the Rule and Dire@ion of Ju- 
ftice and Judicial Proceedings, and which 
are applicable to all thofe various Subjects, 
about which Juftice is converfant. ] fhall, 
for more Order, and the better to guide 


my 
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iny° Reader, diftinguith them into. Two Is of Two 
Kinds, viz. | r Kinds. 


Firf, The Common-Law, as it is taken 
in its proper and ufual-Acceptation.” 
- Secondly, Thole particular Laws. appli- 
cable. to particular Subje@s, Matters or 
Courts, . 7 


1. Touching the-former, viz. The Com- 1. Com- 
mon Law in its ufual and proper Accepta- mon Law. 
tion. This is that Law by which Proceed. Its Ex- 
ings and Determinations in the King’s Or. 
dinary Courts. of Juftice are dire@ed and 
guided. This cee the Courfe of Difcents 
of Lands, and the Kinds; the Natures, and 
the Extents, and Qualifications of Eftates ; 
therein alfo. the Manner, Forms, Ceremo- 
nies and Solemnities of transferring Eftates 
from one co another: The Rules of Settling, 
Acquiring, and Transferring of Properties; 
The Forms, Solemnities and Obligation of 
Contracts ; The Rules and Direétions for 
the Expofition of Wills, Deeds and Acts of 
Parliament. The Procefs, Proceedings, 
Judgments and Executions of the King’s 
Ordinary Courts of Juftice; The Limits, 

_ Bounds and Extents of Courts, and their 
Jurifdi@ions, The feveral Kinds of Temporal 
Offences, and Punifhments at Common 
Law; and the Manner of the Application 
of the feveral Kinds of Punifhments, and 
infinite more Particulars whieh extend them- 
felves as large as the many Exigencies ss ae 

iftri- 
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Diftribution of the King’s Ordinary Juftice 
requires. : 

And befides thefe more common and ordi-. 
-hary Matters to which the Common Law 
extends, it likewife includes the Laws ap- 
licable’ to divers Matcers of very great 
Monieiies ‘and tho” by reafon of thar Ap- 
plication, the faid Common Law affames 
., _ divers Denominations, yet they are but 
Is Deno- Brahches and Parts of ic; like as the fame 
minati- - Ocean; 'tho’ it many times receives a diffe. 
ons. =~», rent Name from the Province, Shire, Ifland 
or Country to which it is contiguous, yet 

thefe are but Parts of the fame Ocean. 
_ Thus the Common Law includes, Les 
Prerogativa, as tis applied with certain ules 
‘ to that great Bufinefs of the King’s Prero- 
gative; fo ’tis called Lex ForefPe, as it is ap- 
plied under its {pecial and proper Rules to 
the Bufinefs of Borefts; fo it is Called Lee 
Mercatoria, as it is applied undér its proper 
Rules to the BufinefS of Trade and Cor erce; 
and ‘many more Inftances of like Nature 
may be given: Nay, the various and parti- 
cular Cuftoms of Cities, Towns’ and’ Ma- 
nors, are thus far Parts of the Common Law 
as they are applicable to thofe particular 


Places, which will appear from thefe Obfer- 

vations, wiz. “°° " Sickeasesetae ses 

Its Effects * Firft, The Common Law does determine 
cok, What of thofe Cuftoms are good and rea- 
fonable, and what are unreafonable and 
void.. Secondly, The Common Law gives 
to thofe Cuftoms that ir adjudges*reafon- 
able, the Force and Efficacy of their Obli- 
Ration. 
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gation. Thirdly, The Common Law de- 
termines what is thac Continuance of Time 
that is fufficient to make fuch a Cuftom. 
Fourthly, The Common Law does interpofe 
and authoritatively decide the Expofition, 
Limits and Extenfion of fuch Cuftoms. 

This Common Law, though the Ulage, Notalter- 
Practice and Decifions of the King’s Courts at ici 
of Juftice may expound and evidence it, ee 
and be of great Ufe to illuftrate and ex- 
plain it; yet ic cannot be authoritatively 
altered or changed but by A@ of Parlia- 
ment. But of this Common Law, and the 
Reafon of its Denomination, more at large 
hereafter. 2 

Now, Secondly, As to thofe particular Laws adly, par. 
I before mentioned, which are applicable ticular 
to particular Matters, Subjeé&s or Courts ; 4% Viz. 
Thefe make up the fecond Branch of the 
Laws of England, which I include under the 
general Term of Leges non Scripte, and by 
thofe particular Laws, I mean the Laws 
Ecclefiaftical, and the Civil Law, fo far 
forth as they are admitted in certain Courts, 
and certain Matters allow’d to the Decifion 
of thofe Courts, whereof hereafter. 

It istrue, That thofe Civil and Ecclefiafti- . Civil, 
cal Laws are indeed ‘Wrirten Laws ; The 2. Eccle- 
Civil Law being concain’d in their Pandeds, Maftical. 
and the Inftitutions of Fa/finian, &c. (their 
Imperial Conftitutions or Codes anf{wering 
to our Leges Scripte, or Statutes.) And the 
Canon or Ecclefiaftical Laws @ontained for 
the moft part in the Canons and Conftitu- 
tions of Councils and Popes, colleéted in 

their 
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» De Religiofis. Mage Rot. Stat.membr. 47. 

Articul: Cleri. Mag. Rot. Stat. membr. 44, © 
Dorfo.2 Pars. Pat. E. x. 2. membr, 34. 2 Pars. 
Pat. 2 E. 3. membr. 15. = 

De hiis qui ponendi {unt in Affifis. Mdag. Rot. 
Stat. membr. ax. 

De Finibus levatis: Mag. Rot. Stat. memb. 37. 

De defenfione Furis liberi Parliam. Lib. Parl. 
E. Ie. [0- 32. 

ye Mag. Rot. Stat. membr. 32. 

De: conjunttis infeofatis. Mag. Rot: Stat. 
membr, 34. 5 : 
_ De Efcactoribas. Mag. Rot. Stat. membr. 35. 
Dorfo, & Rot. Clauf. 29 E. 1.. membr. 14. 
Dorfo: — 

Stat. de Lincolne, Mag. Rot. Stat. memb. 32. 

Stat. de Prifcis. Rot. Mag. Stat. membr. 33. 
In Schedula de libertatibus perquirendis, vel Rot. 
Clauf. 27 -E. 1. membr. 24. | : 

Stat. de Acton Burnel. Rot. Mag. Stat. 


membr. 46. Dorfo, ¢ Rot. Clauf. 11 E, x. 


membre 2. 
| Furamentum Vicecomit. Rot. Mag. Stat. 
membr. 34. Dorfo, &. Rot. Clauf. 5 E. 2. 
membr, 23. 

Articuli Stat. Gloucefria. Rot. Clauf. 2 E.2. 
Pars 2. membr, 8. 

De Piftgribus & Braciatoribus. 2 Pars Clauf. 
vel Pat. 2 R. 2. membr. 29. 

De afportats Religiofor. Mag. Rot. Stat. 
membr, 33. 

Weftm. 4. De Vicecomitibus ¢ Viridi cata. 
Rot. Mag. Stat. membr. 33. In Dorfo. 

Confirmationes Chartarum. Mog. Rot. Stat.. 
membr. 28, 


De 
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De Terris Templariorum. Mag. Rot. Stat. 
memb.31,in Dorfoy&® Clauf. 17 E.2. membr. 4. 

Litera patens fuper prifis bonorum Cleri. Rot. 
Mag. Stat. membr. 33. In Dorfo. 

De Forma mittendi extrattas ad Scaccar. Rot. 
Mag. Stat. membr. 36. & membr. 30. In Dorfo. 

Statutum de Scaccar. Mag, Rot. Stat. 

Statutum de Rutland. Rot. Clauf. 12 E. 1. 

Ordinatio Forefte. Mag. Rot. Stat.memb. 309. 
& Rot. Clauf. 17 E. 2. Pars 2. membr. 3. 


According to a ftri& Inquiry made about 
30 Years fince, thefe were all the old Sta- 
tutes of the Times of Hen. II. Edw. l. and 
Edw. II. that were then to be found of Re- 
cord; what other Statutes have been found 
fince, I know not. 

The Ordinance called Butlers, for the Butler's 
Heir to punith Watt in the Life of the An- O'di- 
ceftor, tho’ it be of Recordin the Parlia- ™"°* 
ment Book of Edw. I. yet ic never was.a 
Statute, nor never fo received, but only 
fome Conttitution of the King’s Council or 
Lords in Parliament, and which never ob- 
tain'd the Strength or Force of an A& of 
Parliament. : 

Now thofe Statues that enfue, tho’ moft Ancient 
of ’em are unqueftionable Ads of Parlia- eg 
ment, yet are not of Record that I know of, Record. 
but only their Memorials preferved in 
ancient Printed and Manufcript Books of 
Statutes; yet they are ac this Day for the 
moft part generally accepted and taken «as 
Aas of Parliament tho’ fome of ’em are 
now antiquated, and of little Ufe, viz 
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The Statutes of Merton, Marlbridge , 
Weim. 1. Explanatio Statuti Glouceftrie, De 


Champertio, De vifu Frankplegii, De pane & 


Cervifia, Articuli Inquifitionis fuper Stat. de. 


‘Winton, Circum|pecte agaris, De diftrittione Scac- 


carti, De Con{pirationibus, De vocatis ad Warrant. 
Statut. de Carliol, De Prerogativa Regis, - De 
modo faciendi Homag. De Wardis & Releives 
Dies Communes in Banco. Stat, de Bigamis, 
Dies communes in Banco in cafu confimili: Srat. 


Hibernia, De quoWarranto, De Effoin calump- 


niand. Fudicium colliftrigii, De Frangentibus 
Prifonar’. De malefattoribus in Parcis, De Con- 


- fultationibus, De Officio Coronatoris, De Protectiv- 


nibus, Sententia lata fuper Chartas, Modus 
lewandi Fines. Statut. de Gavelet, De Militibus, 
De Vafto, De anno Biffextili, De appellatis, De 
Extenta Manerii,Compofitio Men{earum vel Com- 
putatioMenfarum. Stat. de Quo Warranto, Ordi- 


_ © natio de Inquifitionibus, Ordinatio de Forefta, De 


admen{ura Terre, De dimiffione Denarior. Statut. 
de Quo Warranto novum, Ne Reétor profternat 


~ arbores in Cameterio, Confuetudines & Alfifa de 


Forefta, Compofitio de Ponderibus, De Tallagio, De 
vifu Terre & fervitio Regs, Compofitio ulnarum 
& particarum, De Terris amortizandis, Diflum 


de Kenelworth, 8c. 


From whence we may collec thefe Two 
Obfervations, viz. 


Firft, That altho’ the Record it felf be 
‘not extant, yet general Statutes made within 
Time of Memory, namely, fince 1° Richardi 
Primi, do not lof their Strength, if any au- 

thentical 
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thentical Memorials. thereof are in» Books; 
and feconded with a general. received. 
‘Tradition attefting and approving the. 
fame. 


Secondly, That many Records, even of. 
A@s of Parliament, have in long Procefs of 
Time been loft, and poffibly the Things» 
themfelves forgotten at this Day, which 
yet in or near the Times wherein they were 
made, might caufe many of thofe authori- 
tative Alterations in fome Things touching 
the Proceedings and Decifions in Law: 
The original Caufe of which Change being 
otherwife at this Day hid and unknown to 
us ; and indeed, Hiftories (and Annals) give 
us an Account of the Suffrages of many Par. 
ligments,whereof we at this Time have none 
or few Footfteps extant in Records or Ads 
of Parliament. The Inftahce of the great 
Parliament at Oxford, about 40th of Hen. III. 
may, among many others of like Nature, be 
a concurrent Evidence of this: For tho’ we 
have Mention made in our Hiftories of ma- 
ny Conftitutions made in the faid Parlia- 
ment at Oxford, and which occafioned much 
Trouble in the Kingdom, yer we have 
no ‘Monuments of Record concerning 
that Parliament, or what thofe Conftitus 
tions were. 


And thus much fhall ferve touching thofe 
Old Statutes or Leges Scripta, or Acts of Par- 
liament made in the Times of thofe three 

C 3 Kings, 


2F- 


~ 


Many 

A&s of 
arlia- 

ment loft. 
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Kings, Hen. Ill. Edy. 1. and Edw. I. Thofe 
thar follow in the Times of Edw. IIL. and 
the fucceeding Kings, are drawn down 
in a continued Series of Time, and are 
extant of Record in the Parliament Rolls, 
and in the Statute Rolls, without any re- 
markable Omiffion, and therefore I fhall 
fay nothing of them. 


: CHAP. 
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CHAP, I. 


Concerning the Lex non Scripta, 1. e. 
The Common or Municipal Laws of 
this Kingdom. : 


i> the former Chapter, I have given you 
a fhort Account of that Part of the 
Laws of England which is called Lex Scripta, 
namely; Statutes or’ As of Parliament, 
which in their original Formation are re- 
duced into Writing, and are fo prefery’d in 
their Original Form, and in the fame Stile 
_ and Words wherein they were firft made: 
I now come to that Part of out Laws cal- 
led, Lex non Scripta, under which I include 
not only General Cuftoms, or the Common 
Law properly fo called, but even thofe 
more particular Laws and Cuftoms applica- 
ble to certain Courts and Perfons, whereof 
more hereafter 

And when I call thofe Parts of our Laws 
Leges non Scripta, 1 do not mean as if all 
thofe Laws were only Oral, or communi- 


cated from the former Ages to the later, | 


merely by Word. For all thofe Laws have 
their feveral Monuments in Writing, where- 
by they are transferr'd from one Age to ano- 
ther, and without which they would foon 
lofé all kind of Certainty : For as the Civil 
and Canon Laws ‘have’ their Refponfa’ Pru- 
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dentum, Confilia & Decifiones, i.e. theit Ca- 


. mons, Decrees, and Decretal Determina- 


Hath its 
Rorce by 


Ufage. 


ba) 


tions extant in Writing; fo thofe Laws of 
England which are. not.comprized under the 
Title of Aéts of Parliament, are for the moft 
part extant in Records of Pleas, Proceedings 
and Judgments, in Books of Reports, and 
Judicial Decifions, in Tracates of Learned 
Men's Arguments and Opinions, preferv’d 
from ancient Times, and {till extant in 
Writing. Et 

But, L therefore ftile thofe Parts of the 
Law, Leges non Scripta, becaufe their Autho- 
ritative and Original Infticutions are not fee 
down. in Writing in that Manner, or with 
that Authority that A@s of Parliament are ; 
but they are grown into Ufe, and have ac. 
quired their binding Power and the Force 
of Laws by a long and immemorial Ulage, 
and by the Strength of Cuftom and Recep- 
tion in this Kingdom. » The Matters indeed, 
and the Subftance of rhofe Laws, are in 
Writing, but the formal and obliging Force 
and Power of them grows by long Cuftom 
and Ufe, as will fully appear in the enfuing 

ifcourfe: — <b 4 

Now the Municipal Laws of this King- 
dom, which I thus call Leges non Scriptee, are 
of avaft Extent, and indeed include in their 
Generalty all thofe feveral Laws which are 
allowed, as the Rule and Dire@tion of Ju- 
ftice and Judicial Proceedings, and which — 
are applicable to all thofe various Subjects, 
about which Juftice is converfant, I fhall, 
for more Order, and the better to guide 


my 
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iny° Reader, diftinguith them into ime ts 


\. 


Kinds, viz. 


Firft, The Common Law, as it is taken 
in its proper and ufual-Acceptation. * 
- Secondly, Thofe particular Laws appli- 
cable. to particular Subje@s, Matters or 
Courts, . et 


1. Touching che-former, viz. The Com- 1. Com. 
mon Law in its ufual and proper Accepta- mon Law. 
tion. This is chat Law by which Proceed- Its Ex- 
ings and Determinations in the King’s Or= *°™ 


dinary Courts of Juftice are dire@ed and 
guided. This ee the Courfe of Difcents 
of Lands, and the Kinds; the Natures, and 
the Extents, and Qualifications of Eftates ; 
therein alfo. the Manner, Forms, Ceremo- 
nies and Solemnities of transferring Eftates 
from one to another: The Rules of Settling, 
Acquiring, and Transferring of Properties: 
The Forms, Solemnities and Obligation of 
Contracts ; The Rules and Direétions for 
the Expofition of Wills, Deeds and Acts of 
Parliament. The Procefs, Proceedings, 
Judgments and Executions of the King’s 
Ordinary Courts of Juftice; The Limits, 
s and Extents of Courts, and their 
Jurifdi@ions. The feveral Kinds of Temporal 
Offences, and Punifhments at Common 
Law; and the Manner of the Application 
of the feveral Kinds of Punifhments, and 
infinite more Particulars which extend them- 
{elves as large as the many Exigencies ie abe 
Utri- 
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Diftribtition’ of the King’s Ordinary Juftice 
requires. ; : 

And befides thefe more common and ordi- 
nary Matters to which the Common Law > 
extends, it likewife includes the Laws ap- 
liable" to divers Matters of very great 
Momeael ‘and tho” by reafon of that Ap- 
plication, the faid Common Law affumes 
divers Denominations, yet they are but 
1'Dena? Braiiches and Parts of it; like as the fame 
minati- - Ocean, tho’ it many times receives a diffe. 
ons. ...,, rent Name from the Province, Shire, Ifland 
or Country to which it is contiguous, yet 

thefe are but Parts. of the fame Ocean. 
. Thus the Common Law includes, Lex 
Prerogativa, as tis applica with certain Rules 
‘ to that great Bufinef$ of the King’s Prero- 
gative; fo ’tis called Lex Foreftz, as itis ap- 
plied under its {pecial and proper Rules to 
the Bufinefs of Borefts; fo it is Called Lex 
Mercatoria, as it is applied under its 4 roper 
Rules to the Bufinefs of Trade ant Cpihaiee. 
and “many more Inftances of like Nature 
may be given: Nay, the various and parti- 
cular Cuftoms of Cities, Towns'and Ma- 
nors, are thus far Parts of the Common Law 
as they are applicable to thofe particular 
Places, which will appear from thefe Obfer- 
Vations, viz. © Seakosaoaggea 
Its Effects °” Firft, The Common Law. does determine 
cae. What of thofe Cuftoms are good and rea- 
Cuftoms, fonable, and what are unreafonable and 
void. nee he 1¢ Common Law gives 
to thofe Cuftoms that it adjudgeésreafon- 
able, the Force and Efficacy of their Obli- 
; Ration. 
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gation. Thirdly, The Common Law de- 
termines what is that Continuance of Time 
that is fufficient to make fuch a Cuftom. 
Fourthly, ‘The Common Law does interpofe 
and authoritatively decide the Expofition, 
Limits and Extenfion of fuch Cuftoms. 

This Common Law, though the Ufage, Notalter- 
Pradtice and Decifions of the King’s Courts tt i 
of Juftice may expound and evidence it, -¥°"* 
and be of great Ufe to illuftrate and ex- 
plain it; yet it cannot be authoritatively 
altered or changed but by A@ of Parlia- 
ment. But of this Common Law, and the 
Reafon of its Denomination, more at large 
hereafter. es 

Now, Secondly, As to thofe particular Laws adly, Par. 
I before mentioned, which are applicable ticular 
to particular Matters, Subje@s or Courts ; £4#% Viz- 
Thefe make up the fecond Branch of the 
Laws of England, which I include under the 
general Term of Leges non Scripte, and by 
thofe particular Laws, I mean the Laws 
Ecclefiaftical, and the Civil Law, fo far 
forth as they are admitted in certain Courts, 
and certain Matters allow’d to the Decifion 
of thofe Courts, whereof hereafter. 

It istrue, That thofe Civil and Ecclefiafti- . civil, 
cal Laws are indeed Written Laws; The 2. Eccle- 
Civil Law being concain’d in their Pande@s, Sialtical. 
and the Inftitutions of Fuffinian, &c. (their 
Imperial Conftitutions or Codes anf{wering 
to our Leges Scripte, or Statutes.) And the 
Canon or Ecclefiaftical Laws @ontained for 
the moft part in the Canons and Conttitu- 
tions of Councils and Popes, colleéted in 

their 


28 | Che Ditto of the Ch. 2. 


their Decretum Gratiani, and the Drecreral 
Epiftles of Popes, which make up the Body 
of their Corpus furis Canonici, together with 
huge Volumes of Councils, and Expofitions, © 
Decifions, and Tradétates of learned Civi- 
lians and Canonitts, relating to both Laws ; 
fo that ic may feem ar firft View very im- 
proper to rank thefe under the Branch of 
Leges non Scripta, or Unwritten Laws. 
Why ac- 3ut [have for the following Reafon rang d 
counted thefe Laws among the Unwritten Laws of 
Leges won Enoland, viz. becaufe it is moft plain, That 
Seript@. neither the Canon Law nor the Civil Law 
have any Obligation as Laws within this 
Kingdom, upon any Account that the Popes 
or Emperors made thofe Laws, Canons, Re- 
{cripts cr Determinations, or becaufe ‘fu- 
ftinian compiled their Corpus Furi Civili, 
and by his Ediés confirm’d and publifh’d 
the {ame as authentical, or becaufe this or 
thar Council or Pope made thofe or thefe 
Canons or Decrees, or becaufe Gratian, or 
Gregory, Ot Boniface, or Clement, did as much 
as in them lie authenticate this ar thar 
Body of Canons or Conftitutionss for the 
King of England does not recognize any 
Foreign Authority, as fuperior or equal to 
him in this Kingdom, neither do any Laws 
of the Pope or Emperor, as they are fuch, 
bind here : But all the Strength that either 
the Papal or Imperial Laws have obraingd 
in this Kingdom, is only becaufe they have 
been receiv@l and admitted either by the 
Confent of Parliament, and fo are part of 
the Statute Laws of the Kingdom, or elfe 


by 
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by immemorial Ufage and Cuftom in fome 
particular Cafes and Courts, and no. other- 
wife, and therefore fo far as fuch Laws are 
received and allowed here, fo far they ob- 
tain and no further; and the Authority and 
Force they have here is not founded on, or 
derived from themfelves; for fo they bind 
no more wich us than our Laws bind in 
Rome or Italy. But their Authority is founded 
merely on their being admitted and recei- 
ved by us, which alone gives ‘em their Au. 
thoritative Effence, and qualifies their Obli- 


gation. 


And hence it is, That even in thofe 
Courts where the Ufle of thofe Laws is in- 
dulged according to that Reception which 
has been allowed em; If they exceed the 
Bounds of that Reception, by extending 
themfelves to other Matters than has been 
allowed ’em; or if thofe Courts proceed ac- 
cording to that Law, when ic is controuled 
by the Common Law of the Kingdom: 
The Common Law does and may prohibit 
and punifh them; and ic will not be a fuf- 
ficient Anfwer, for them to tell the King’s 


Courts, that ‘fufinian or Pope Gregory have. 


decreed orherwife. For we are not bound 
by their Decrees further, or otherwife than 


tas the Kingdom here has, .as it were, tranf- 


pofed the fame into the Common and Mn- 
nicipal Laws of the Realm, either by Ad- 


‘miffion of, or by Ena@ing the fame, which 
vis that alone which can make ’em of any 


Force in England. I need not give Particu- 


lar Inftances h:rein; the Truth. thereof is 


plain 


29° 


Allowed 
by Ufige 
only. 


And con- 
troul’d by 
the Com. 
monLaw 


30 Che bitte of the . Ch.2. 
plain and evident, and we need go no fur- | 
ther than the Statutes of 24 H. 8.-eap. 12. | 
2 ; H.8.c. 19,20,21. and the learned Notes | 
of Selden upon Fleta, and the Records there - 
cited; nor fhall I fpend much Time touch- | 
ing the Ufe of thofe Laws in the feveral 
Courts of this Kingdom: But will only 
briefly mention fome few Things concern- 
ing them. 

3 Cours There are Three Courts of Note, wherein 
ufing the the Civil, and in one of them the Canon or 
asi and Ecclefiaftical Law, has been with certain 
er Reftriétions allowed in this Kingdom, viz. 

3 rf. The Courts Ecclefiaftical, of the Bifhops 
and their derivative Officers. 2dly. The Ad- 
miralty Court. 3dly. The Curia Militari, or 
Court of the Conftable and Marfhal, or 

‘ Perfons commiifioned to exercife that Ju- 
rifdi@ion. I fhall touch a little upon each 
of thefe. 

r.Eccle.  Firft, The Ecclefiaftical Courts, they are 
fiattical of twoKinds, viz. 1/f. Suchas are derived 
- Courts. immediately by the King’s Commiflion; 
e Kinds. sch was formerly the Court of High Com- 
miffion; which tho’, without the help of an 
Aé& of Parliament, it could not in Matters 
of Ecclefiaftical Cognizance ufe any Tem- 
poral Punifhmenct or Cenfure, as Fine, Im- 
prifonment, Oc. Yet even by’ the Common 
Law, the Kings of England, being delivered 
from Papal Ujurpation, might grant a Com- 
miffion to hear and determine Ecclefiaftical 
Caufes and Offences, according to the 
King’s Ecclefiaftical Laws, as Cawdry’s 

Cafe, Cook's sth Report. 2dly. Such as are 

4. not 
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not derived by any immediate Commiffion 
from the King; but the Laws of England 
have'annexed to certain Offices, Ecclefiatti- 
cal Jurifdiction, as incident to fuch Offiees : 
Thus every Bifhop by his Election and Con. 
firmation, even before Confecration, had 
Ecclefiaftical Jurifdi@ion annex’d to his Of- 
fice, as Fudex Ordinarins within his Diocefe; 
and divers Abbots anciently, and moft 
Archdeacons at this Day, by Ufage, have 
had the like Jurifdi@ion. within - certain 
Limits and Precin@s. 

But altho’ thefe are Fudices Ordinatity and 
have Ecclefiaftical Jurifdi@ion annex’d to 
their Ecclefiaftical Offices, yet this’ Jurif- 
di&ion Ecclefiattical in Foro Exteriori is de: 
rived from the Crown of Englind: For 
there is no External JurifdiQion, whether 
Ecclefiaftical or Civil, within this Realm, 
but what is derived from the Crown : It is 
true, both anciently, and at this Day, the 
Procefs of Ecclefiaftical Courts runs in the 
Name, and Iffues under the Seal of the 
Bifhop ; and that Praétice ftands fo at this 
Day, by Vertue of feveral A@s of Parlia- 
ment, too long here to recount. But that 
| is no Impediment of their deriving their 

Jurifdicion from the Crown; for till 27 H.8. 
cap. 24. the Procefs in Counties Palatine 
ran in the Name of the Counts Pala- 
tine, yet no Man ever doubted, but that 
the Palatine Jurifdiaions were deriv’d from 
the Crown. 

Touching the Severance of the Bifhops 
Confiftory from the Sheriff’s Court : See 
c the 
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Notes on Eadmerus. ~ — 
Now:the Matters of Ecclefiaftical Jurif- 
dition are of Two Kinds, Criminal and. 
Civil. : 
The Criminal Proceedings extend to fuch | 
Crimes, as by the Laws of this Kingdom are | 
of Ecclefiaftical Cognizance ;as Herefie, For _ 
nication, Adultery, and fome others, where- | 
in their Proceedings are, Pro Reformatione 
Morum @& pro Salute Anime; and the Reafon 
why they have Conuzance of thofe and the 
like Offences, and not of others, as Mur- 
ther, Theft, Burglary, @c. is not fo much 
from the Nature of the Offence (for furely 
the oné-is as much a Sin as the other, and 
therefore if their Cognizance were of Of- 


\ fences quatenis peccata contra Deum, it fhould 


extend to all Sins whatfoever, ir being 
againfk God's Law). But the true Reafon 
is, becaufe the Law of the Land has in- 
dulged unto that Jurifdidion the Conu- 
zance of fome Crimes, and not of others, 

The Civil Canfes committed to their Cog- 
nizance, wherein the Proceedings are ad In- 
ftantiam Parts, ordioarily are Matters 
Tythes, Rights of Infticution and Induéti- 
on to Ecclefiaftical Benefices, Cafes of Ma- 
trimony and Divorces, and Teftamentary 
Caufes, and the Incidents thereunto, as In- 
finuation or Probation of Teftaments, Con- 
troverfies touching the fame, and of Lega- 
cies of Goods and Monies, &e. 

Altho’ de Fure Communi the Cogmizance 
of Wills and Teflaments does not belong 

3 to 
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othe Ecclefiattical Court, but'to the’ Tem 
oral or ‘Civil Jurifai@ion yet de Confuetu- 
dine Anglia pertinet ad judices Ecclefiafticos, 
as Linwood himfelf agrees, Kxercit. de Tefa- 
ments, cap. 4. in Glofz. So that iris the Cu- 
ftom or Law of England that gives the Ex- 
tent and Limits of their extern nal Jurifdi- 
Gionin Foro Contentiofo.. 

The Rule by which they proceed, is the 
Canon Law, but not’ in its full-Laticude, 
and only fo far as it ftands unc orretted, éi- 
ther by contrary Acts of Parliament, or the 
Comnion Law and Cuftom of Encland’ for 
there are divers Canons made’ in ‘ancient 
Times, and Decretals of the Popes thac 
never were admicted here in England, and 
"particularly in relation to Ty thes’; many 
‘Things being by our Laws Privilede’ d from 
Tythes , which by the Canon Law are 
chargable, (as Timber, Oar, Coals, Gc) 
without a Special Cuftom fubjeding them 
thereunito. 

Where the Canon Law, or the Stylus Curia, 
is filent, the Civil Law is taken in asa Di- 
rector, “efpecially in Points of Expofition 
and Determination; (OS Wills and 
Legacies. 

But Things that are of Temporal Cogni- 
zance only, cannot by-Charter be deliver- 
ed over to Ecclefiaftical Jurifdi@ion, ‘nor be 
judged according to’ the Rules of the Canon 
or Civil Law, whichis alhiad Examen, and 
not competent to the Nature of Things of 
Common Law Cognizance: And therefore, 
Mic. 8 H. 4. Rot. 72. coram Rege, when the 
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Chancellor of Oxford proceeded according 
to the Rule of the Civil Law in a Cafe of 

Debt, the Judgment was reverfed in B.R. 
wherein the Principal Error affigned was, 

becaufe they proceeded per Legem Civilem ubi 

quilibet ligeus Domini Regu Regni {ui Anglic in 
guibufcunque placitis & querelis infra hoc ies 

mum facies & emergentibus de Fure trattari debe 

per Communem Legem Anglia ; and altho’ King 

#1. 8. 14 Anno Regni fui, granted to the Uni. 

: verlity a liberal Charter to proceed accord- 
Privie ing to the Ufe of the Univerfity, viz. By 
owdee a Courfe much conform’d to the Civil Law; 
verity, yet that Charter had not been fufficient to 

verfiry. : : : 
have. warranted fuch Proceedings without | 
the Help of an A@ of Parliament: And 
therefore in 13 Eliz. an A& paffed, where. . 
by thac Charter was in effeé enacted; and | 
“as thereby that ar this Day they have 4. 
kind of Civil Law Proceedure, even inp. 
Matters that are of themfelves of Common 
Law Cognizance, where either of the Par. 
© oh, 4. tles.to the Suit are priviledg’d, 

“Sentence . The Goertion or Execution of the Sen. 
enforced. tence in Ecclefiaftical Courts, is only by 
Excommunication of the Perfon contuma.- 
tious, and upon Signification thereof into. 
Chancery, a Writ de Excommunicato capiendo 
iffves, whereby the Party is imprifoned till | 
Obedience yielded to the Sentence. But 
befides this Coercion, the Sentences of the | 
Ecclefiaftical Courts touching fome Mat. 
ters do introduce. a real Effeé, without 
ny other Execution ; as a Divorce, a Vinculo 
Matrimonii for the Caufes of Confanguinity, 
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Precontraé&, or Frigidity, do inducea legal 
Diffolution of the Marriage ; fo a Sentence 
of Deprivation from an Ecclefiaftical Bene- 
fice, does by Vertue of the very Sentence, 
without any other Coertion or Execution, 
introduce a full Determination of the Inte- 
rett of the Perfon deprived. | 
__ And thus much concerning the Ecclefia- 

ftical Courts, and the Ufe of the Canon 
and Civil Law in them, as they are the 

Rule and Direétion of Proceedings therein. 

Secondly, ‘The Second Special Jurifdiction adh. The 

wherein the Civil Law is allow’d, at leaft Admiral 
as a Director or Rule in fome Cafes, is the Jurifdiéti- 
Admiral Court or Jurifdi@ion. ‘This Jurif- 9 
diction is derived alfo from the Crown of 
England, either immediately by Commiffion 
from the King, or mediately, which is {e- 
veral Ways, either by Commiffion from the 
Lord High Admiral, whofe Power and 
Conftitution is by the King, or by the 
Charters granted to particular Corporations 
bordering upon the Sea, and by Commif- 
fion from them, or by Prefcription, which 
neverthelefs in Prefumption of Law” is de. 
rived at firft from the Crown by Charter 
not now extant. 
_ The Admiral Jurifdidion is of Two Kinds, Of Two 
wiz. “Furi(dittio Voluntaria, which is no other ™"** 
but the Power of the Lord High Admiral, 
as the King’s General at Sea over his Fleets; 
Or ‘furifditio Contentiofa, which is that Powe 
of Jurifdi@ion which the Judge of the Ad- 
miralty has in Foro Contentiofo; and what [ 
have to fay is of this later Jurifdiation. 
4 p.2 The 
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The. Jurifdi@ion of the Admiral Court, 


How Re-.as. to. the Matter of it, is confined by the 


ftrained. 


- The 
Ground 
of its 
Autho. 
rity. 


_Laws of this Realm to. Things done upon 


the High Sea only ; as Depredations and 
Piracies upon. the High Sea; Offences of 
Mafters and Mariners upon the High Sea ; 


‘Maritime Contraés made and to be exe- 


cuted upon the High Sea; Matters of Prize 
and Reprizal upon the High Sea. But 
touching Contraéts or. Things made within 
the Bodies of Englifh Counties, or upon the 
Land beyond the Sea, tho’ the Execution 
thereof be in fem¢ Meafure upon the High 
Sea, as Charter Parties, or Contra&s made 
even upon the High Sea, touching Things 
that are not in thcir own Nature Maritime, 
as a Bond or Contract for the Payment of 
Money; fo alfo of Damages in Navigable 
Rivers, within the Bodies of Counties, 
Things done upon the Shore at Low-Water, 
Weeck of the Sea, oc. Thefe Things be- 
long not to the Admiral’s Jurifdi@ion: And 
thus the Common Law, and the Statutes of 
12 Rich.2..cap.1s5. 15 Rich. 2. cap. 3. confine 


and limit their Jurifdigion to Matters Mari- 


time, and fuch only as are done upon the 

High Sea. : * 
This Court is not botton’d or founded 
upon the Authority of the Civil Law, bur 
has both its Power and Jurifdiétion by ae 
Law and Cuftom of the Realm, in fuch 
Matters as are proper for its Cognizance; 
and this appears by their Procefs, viz. The 
Arreft of the Perfons of the Defendants as 
well as by Attachment of their Goods; ane 
ikes 
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likewife by thofe Cuftoms and Laws Mari- 

‘time, whereby many of their Proceedings 
are directed, and which are not in many 
Things conformable to the Rules of the 
Civil Law; fuch are thofe ancient Laws of 
Oleron, and other Cuftoms introduced by 
the Practice of the Sea, and Stile of the 
Coiirt. | 

Alfo, The Civil Law is allowed to be the 

Rule of their Proceedings, only fo far as 
the fame is not contradided by the Statute 
of this Kingdom, or by thofe Maritime 
Laws and Cuftoms, which in fome Points 
have obtaind in Derogation of the Civil 
Law: But by the Stature 28 Hen. 8. cap. 19. 
all Treafons, Murders, Felonies, done on the 
High Sea, or in any Haven, River, Creck, 
Pore or Place, where the Admirals have, 
or pretend to have Jurifdigion, are to be 
determined by the King’s Commiffion, as 
if the Offences were done at Land; ac- 
cording to the Courfe of the Common 
Law. 

And thus much fhall ferve touching the 
Court of Admiralty, and the Ufe of the 
Civil Law therein. 

Thirdly, The Third Court, wherein the 3. The 
Civil Law has its Ufe in this Kingdom, is Military 
the Military Court, held before che Con- Court. 
ftable and Marfhabanciently, as the Fudiciis 

Ordinarii: in this Cafe, or otherwife before 
the “King’s -Commiflioners of shat Jurif-. 
diction, as Fudices Delegati. Spy wipe 
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Irs Jurif . The Matter\of their Jurifdidion is de- 
distion. clared and limited by the Statutes of 8 R. 2. 

cap. §, & 13 R. 2. cap. 2. And not only by. 
thofe Statutes, but more by the very Com- 
mon Law is their Jurifdiétion declared and 
limited as follows, viz. 


Negativee Firff, Negatively: They are not to med- 
ly. » — dle with any Thing determinable by the 
Common Law : And therefore, in as much 

as Matter of Damages, and the Quantity: 
and Determination thereof, is of that Conu- 

’ gance ; the Court of Conftable and Mar- 

fhal cannot, even in fuch Suits as.are pro- 

per for their Conuzance, give Damages 

againft the Party convidéted before them, 

and at moft can only order Reparation in 

Point of Honour, as AMendacium fibi ipfi im- 

ponere: Neither can they, as to the Point of 
Reparation, in Honour, hold Plea of any 

fuch Words or Things, wherein the Party 

is relievable by the Courts of the Common. 


Ww. é ; 
Secondly, Affirmatively : Their Jurifdi@ion 
extends to Matters of Arms and Matters of 
War, viz. : 


Firf, As to Matters of Arms Cor He- 
raldry ), the Conftable and Marfhal had 
Conuzance thereof, viz. Touching the 
Rights of Coat-Armour, Bearings, Crefts, 
Supporters, Pennons, ec. And alfo touch- 
ing the Rights of Place and Precedence, in 
Cafes where either Ads of Parliament or 
the King’s Patent (he being the prone 

0 
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of Honour) have not already determined ir, 

for in fuch Cafes they have no Power to al- 

ter it. Thofe Things were anciently al- 

lowed to the Conuzance of the Conftable Office of 
and Marfhal, as having fome Relation to Congable. 
Military Affairs; but fo reftrain’d, that 2nd Ma- 
they were only to determine the Right, ™* 
and give Reparation to the Party injured 

in Point of Honour, but not to repair him 

in Damages. 

But, Secondly, As to Matters of War. The 
Conftable and Marfhal had a double Power, 
wie. 

1. A Minifterial Power, as they were 
Two great ordinary Officers, anciently, in 
the King’s Army ; the Conftable being in 
Effe& the King’s General, and the Marfhal 
was imployed in marfhalling the King’s 
Army, and keeping the Lift of the Officers 
and Soldiers. therein; and his Certificate 
was the Trial of thofe whofe Attendance 
was requifite, Vide Littleton, §. 102. 

Again, 2. The Conftable and Marfhal 
had alfo a Judicial Power, or a Court 
wherein feveral Matters were determina- 
ble: As 17, Appeals of Death or Murder 
committed beyond the Sea, according to 
the Courfe of the Civil Law. 2dly, The 
Rights of Prifoners takenin War. 3dly, The 
Offences and Mifcarriages of Soldiers, 
contrary to the Laws and Rules of the Ar- 
my : For always preparatory to an actual <9 
War, the Kings of this Realm, by Advice 
of the Conftable (and Marfhal), were ufed 
to compofé a Book of Rules and Orders for 

C 4 the 
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the due Order and Difcipline of their Offi- 
cers and Soldiers, together with certain 
Penalties on rhe» Offenders ; and this was 
Called, Martial Law. We have extant in 
the Black Book of che Admiralty, and elfe+ 


where, feveral Exémplars of fuch Military 


"Paws, and efpecially thac of the 9th of 


Rich.2. compofed by the King, wich the 
Advice of the Duke of Lancaffer, and 
others. 

© Bur touching the Bufinefs of Martial Law, 
thefe-Things are to be obferved; wiz, | 


° Fry Thatcin Truth and Reality ir is.not 


‘a Law, but fomething indulged rather than 


allowed as a’ Law ; the“Neceflity of Go- 
vernment, Order and Difcipline in an Ar- 
my, is char only which can give thofe Laws 
a Countenance, Quod enim Neceffitas ‘cogit 
defendit. 

Secondly, This indulged Law was only to 
extend to Meinbers. of the Army, or to 
thofe of the oppofite Army, and never was 
fo much indulged as intended to be (exe- 
eutéed'or) exercifed upon others; for others 
wholwere not lifted under the Army, ‘had 
fio Golourof Reafon'to be bound by Mili- 
tary Conftitutions, ‘applicable only to the 
Army ; whereof they were not Parts, but 
they were to be order'd and govern'd ac- 
cording to the Laws to which they were 


» fabje@s thoughit were a Time of War. 


Thifdly, That ‘the Exercife of Martial 
Law; whereby arly. Perfon fhould lofe: his 
Life or Member, ér Liberty, may not be 
a9 per- 
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permitted in Time of Peace, when the 
Kings Courts are open for all Perfons to 
receive Jultice; according to the Laws of 
the Land. Thisis in Subf{tance declared by 
the Petition of Right, 3 Cor. 1. whereby 
fuch Commitlions and Martial Law were 
repealed and declared to be contrary to 
Law: And accordingly was that famous 
Cale of Edmond tarl of Kint ; who being 
taken. at Pom/ret, 15 Ed. 2. the King and 
divers Lords proceeded to give Sentence 
of Death againft him, as in a kind of Mi: 
litary Court by a Summary Proceeding ; 
which Judgment was afterwards:in 1 Ed, 3. 
reversd in Parliament: And the Reafon of 
that Reverfal ferving to the Purpofe in 
Hand, I fhail here infert ic as entered in the 
Record; viz, 

Quod cum quicung; homo ligeus Domini Regis 
pro Seditionibus, Gc tempore pacts captus O im 
quacunq; Curia Doinini Regis ductus fucrit de 
ejufmodi Seditionibis & alizs Felomiss fibi impofites 

er Legem & Con{uctudine Regni arreétari debet 
& ad Refponfionem adduci, Et inde per Commu- 
nem Tegem, antequam fucrit Morti ‘adjudicand’ 
( triart ) Cc. Unde cum notorium fit & mani- 
fiftam quod totum tempus quo impofitum fuit ei 
dem Gomiti-propter Mala & Facinora feciffe, ad 
tempus in quo captess fait o in guo Morti adju= 
dicatus fuit, fuit tempus Pacw maxima, Cum per 
totum tempus predictum & Cancellaria & alia 

lac. Curie Domini Regis aperte fuer’ in quibus 
cuiliber Lex ficbatur ficat fieri con{uevit, Nec idem 
_ Dominus Rex unquam srempere illo-cum vexillss. 
explicate 
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explicatis Equitabat, ec, And accordingly 
the Judgment’ was reversd ; for Martial 
Law, which is rather indulg’d than allowed, 
and that only in Cafes of Necefficy, in 
Time of open War, is not permitted in 
Time of Peace, when the ordinary Courts’ 
of Juftice are open. 

In this Military Court, Court of -Ho- 
nour, or Court Martial, the Civil Law has 
been ufed and allowed in fuch Things as 
belong to their Jurifdi@ion ; as the Rule or 
Direction of their Proceedings and Deci- 
fions, fo far forth as the fame is not con- 
trouled by the Laws of this Kingdom, and 
thofe Cuftoms and Ufages which have ob- 
tain'd in England, which even in Matters of 
Honour are in fome Points derogatory to 
the Civil Law. But this Court has been 
long difufed upon great Reafons. 

, And thus I have given a brief Profpect of | 

thefe Courts and Matters, wherein the 
Canon and Civil Law has been in fome 
Meafure allowed, as the Rule or DireGion 
of Proceedings or Decifions: But although 
in thefe Courts and Matters the Laws of 
England, upon the Reafons and Account be- 
fore expreffed, have admitred the Ufe and. 
Rule of the Canon and Civil Law ; yet ever 
herein alfo, the Common Law of Eneland 

Prehemi- has retain’d thofe Signa Superioritats, and the 

the C of Preference and Superinrendence in relation 

monLaw. to thofe Courts: Namely, 

1. rf. As the Laws and Statutes of the 
Realm have.-preferibed to chofe Courts their 

ng Bounds 
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Bounds and Limits, fo the Courts of Com- | 


mon Law has the Superintendency over 
thofe Courts. to keep them within the Li- 
mits and Bounds of their feveral Jurifdi- 
«tions, and to judge and determine whether 
they have exceeded thofe Bounds, or not ; 
and in cafe they do exceed their Bounds, 
the Courts at Common Law. iflue their 
Prohibitions to reftrain them, direGed ei- 
ther to the Judge or Party, or both: And 
alfo, in cafe they exceed their Jurifdi@ion, 
the Officer that executes the Sentence, and 
in fome Cafes the Judge that gives it, are 
punithable in the Courts at Common Law ; 
fometimes at the Suit of the King, fome- 
times at the Suit of the Party, and fome- 
times at the Suit of both, according to the 
Variety and Circumftances of the Cafe. 

2dly. The Common Law, and the Judges 
of the Courts of Common Law, have the 
Expofition of fuch Statutes or A@s of Par- 
liament as concern either the Extent of the 
Jurifdiction of thofe Courts (whether Ec- 
clefiaftical, Maritime or Military ) or the 
Matters depending before them; and there- 
fore, if thofe Courts either refufe to allow 
thefe Acs of Parliament, or expound them 
in any other Senfe than is truly and properly 
the Expofition of them, the King’s Great 
Courts of the Common Law (who next 
under the King and his Parliament have 
the Expofition of thofe Laws) may prohibie 
and controul them. 

And thus much touching thofe Courts 
_ wherein the Civil and Canon Laws are al- 
lowed 
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lowed as Rules and Dire@tions under the 
Reftri@ions above-mentioned : Touching 
which, the Sum of the Whole is this : 


Firf, That the Jurifdi@ion exercifed in 
thofe Courts is derived from the Crown of 
England, and that the laft Devolution is to 
the King, by Way of Appeal: 

Secondly, That although the Canon or 
Civil Law be refpectively allowed as the 
Direction or Rule of their Proceedings, 
yet that is not as if either of thofe Laws 
had any original Obligation in England, 
either as they are the Laws of Emperors, 
Popes, or General Councils, but only by 
Vertue of their Admiffion here, which is 
evident ; for that thofe Canons or Imperial 
Conftitutions which have not been received 
here do hot bind ; and alfo, for that-by fe- | 
veral contrary Cuftoms and Stiles ufed here, 
many of thofe Civil and Canon Laws are 
comptrouled and derogared. 

Thirdly, That although thofe Laws are 
admitted in fome Cafes in thofe Courts, yee 
they are but Leges (ub raviori Lege: and the 


‘Common Laws of this Kingdom have ever 


obtain'd and -retain’d the Superintendency 
over them, and thofe Signa Superioritatis be= 
fore-mentioned, for the Honour of the 
King and the Common Laws of England. 


CHAP, 
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Concerning the Common Law of England, 
its Ufe and Excellence, and the Reafon 


of its Denomination. 


Come now to that other Branch of our 

Laws, the common Municipal Law of 
this Kingdom, which has the Superinten- 
dency of all thofe other particular Laws 
ufed in the before-mentioned Courts, and 
is the common Rule for the Adminiftration 
of common Juftice in this great Kingdom ; 
of which it has been always tender, and 
there is great Reafon for it; for it isnot 
only a very juft and excellent Law in ic 
felf, but ic is fingularly accommodated to 
the Frame of the Englifh Government, and 
to the Difpofition of the. Englifh Nation, 
and fuch as by a long Experience and Ufe 
is as it were incorporated into their very 
Temperament, and, ina manner, become 
the Complexion and Conftitution of the 
Englifh Commonwealth. 

Infomuch, that even as in the natural Body 
the due Temperament and Conftitution does 
by Degrees work out thofe accidental Di 
eafes which fometimes happen, and do re- 
duce the Body to its juft State and Confti- 
tution; fo when at any Time through che 
Errors, Diftempers or Iniquities of Men or 
‘Times, 


ech 
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Times, the Peace of the Kingdom, and 
right Order of Government, have received 
Interruption, the Common Law has watfted 
‘and wrought out thofe Diftempers, and re- ~ 
duced the Kingdom to its juft State and 
Temperament, as our prefent (and former) 
Times can eafily witnels. 

This Law is that which afferts, main- 
tains, and, with all imaginable Care, pro- 
vides for the Safety of the King’s Royal Per- 
fon, his Crown and Dignity, and all his juft 
Rights, Revenues, Powers, Prerogatives and 
Government, as the great Foundation (un- 
der God) of the Peace, Happinefs, Ho- 

nour and Juftice, of this Kingdom ; and 
che Law is alfo, thac which declares and 
afferts the Rights and Liberties, and the 
Properties of the Subje& ; and is the jutt, 
known, and common Rule of Juftice and 
Right, between Man and Man, within this 
Kingdom. 

~ And from hence it is, that the Wifdom 
of the Kings of England, and their great 
Council, the Honourable Houfes of Parlia- 
iment, have always been jealous and vigilant 
for the Reformation of what has been at 
any Time found defeétive in ir, and fo to 
remove all fuch Obftacles as might obftru& 
the free Courfe of it, and to fupport, coun- 
tenance and encourage the Ufe of it, as 
the beft, fafeft and trueft Rule-of Juftice in 
all Marters, as well Criminal as Civil. 

I thould be too Voluminous to give thofe 
feveral Inftances that occur frequently. in 
the Statutes, the Parliament Rolls, ot, 

are 
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Parliamentary Petitions, touching this Mat- 
“ter; and fhall therefore Only inftance in 
'dome few Particulars in “both Kinds, 
viz. Criminal and Civil: And Firft, in 
Matters Civil. 
{n the Parliament 18 Ed, 1. In a Petition 1. Civil 
in the Lords Houfe, touching Land between Cafes. 
Hugh Lowther and Adam Edingthorp: The 
Detendantalledges, That if the Title fhould 
in this Manner be proceeded in, he fhould 
lofe the Benefit of his Warranty ; and alfo, 
that the Plaintiff, if he hath any Right, 
hath his Remedy atc Common Law by 
Atfize of Aortdanceftor, and therefore dé- 
‘mands Judgment, Si de Libero Tenemento de- 
beat bic. fine brevi Refpondere; and the Judg- 
ment of the Lords in Parliament thereupon 
is entered in thefe Words, wiz. Et guia attio 
de preditio Tenemento petendo ¢ etiam {uum re- 
cuperare, fi quid habere debeat vel polit eidem 
Ade per Afifam mortis Antecefforis competere 
debet nec eft juri confonum vel hattenus in Curia 
ifta ufitar’ quod aliquis fine Lege Communi, & 
‘Brevi. de Cancellaria de libero Tenemento [uo re- 
[pondeat © maxime in Cafu ubi Breve de Cancel. 
tavia Locum habere poteft, dictum eff prafato 
Adee quod fibi perquivat per Breve de Cancellaria, 
fi fidi viderit Expederire. 
Rot. Parl. 13 R. 2. N° 10. Adam Chaucer 
. preferred his Petition to the King and Lords 
in Parliament, againft Sir Robert Knolles, to 
be relieved touching a Mortgage, which he 
fuppofed was fatisfied, and to have Rettitu- 
tion of his Lands. The Defendantappeared, 
and upon the feveral Allegations on both 


Sides, 


Sides, the Judgment is thus entered, wiz. Er 
apres les Raifons & les Allegeances de lum party 
@& del autre, y fembles a Seigneurs du Parlement 
que le dit Petition ne eftoit Petition du Parlement, 
deins que le mattier en icel comprize douit eftre 
difcufs per le Commune Ley. Et pur ceo agard 
fuit que le dit Robert iroit eut fans jour & que 
de dit Adam ne prendroit rien per fa {uit icy, eins 
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que il {ueroit per le Commune Ley fi il lay {embloit 


ceo faire. Where we may-note, the Words 
are Dovit effre, and not Poet eftre difculfe per 
le, Oe. ' 


Rot. Parl. 50 Ed. 3. N° 43. A Judgment 
being given againft che Bifhop of Norwich, 
for the Archdeaconry of Norwich, in the 
Common Bench, the Bifhop petitioned the’ 
Lordsin Parliament, that the Record might 
be brought into that Houfe, and co be re- 
verfed for Error. Er quoy a luy eftoit finalement 
Refpondu per common Affent des ils les Fuftices que 
fiError y fuft fi afcun-a fine force per le Ley de 
Angleterre: tiel Error fu:t voire.en Parlement 
imimediatement per-voy de Error ains en Bank le 
Roy, en nul part ailbors, Mazz fi le Cafe ave- 
noit que Error fuft fait ew Bank le Roy adonque ceo 
ferra amendes en Parlement, 

‘And let any Man but look over the Rolls | 
of Parliament, and the Bundles of Petitions | 
4n Parliament, of the Times of Ed.L Ed. II. | 
Ed il. Hen. IV. H.V. & H. VI. he will find | 
Hundreds of Anfwers of Petitions in Par- 
liament concerning Matters determinable | 
at Common Law, endorfed with Anfwers | 
to this, or the like Effe@, viz. Suez vous alte 

x : Com~ 
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Commune Ley ; {equatur ad Communem Legem ; Anfwers 
Perquirat Breve in Cancellaria. fi fibi viderit ex- OF Peti. 
pedire; ne off Petition du Parlement ; oMandetur a 
ifta Petitio in Cancellavium, vel Cancellario, vel mae 
poeta” de Banco, vel Thef{aurario & Baroni- 

bus de Scaccario, and the like. 

And thefe were not barely upon the Bene 
placita of the Lords, but were De jure, as 
a by thofe former Judgments given in 
the Lords Houfe in Parliament; and the 
Reafon is evident: Firf, Becaufe if fuch a 
‘Conrfe of Extraordinary Proceeding fhould 
be had before the Lords in the firft Inftance, 
the Party fhould lofe the Benefic.of his 
_ Appeal by Writ of Error, according as the 
Law allows; and that is the Reafon, why 
even in a Wric of Error, or Petition of Er- 
ror upon a Judpment in any inferior Court, 
it cannot go per Saltum into Parliament, till 
it has pafled the Court of King’s-Bench ; for 
that the Firft Appeal is thither. Secondly, 
Becaufe the Subject would by that Means 
lofe his Trial per Pares, and confequently 
this Attaint, in cafe of a Miftake in Point 
of Iffue or Damages : To both which he 4s 
entitled by Law. 

And although fome Petitions of this Na- 
ture have been determined in that Manner, 
yet it has been (generally) when the Excep- 
tion has not been ftarted, or at leaft not in- 
fitted upon: And'One Judgment in Parlia- 
ment, that Cafes of that Nature ought to 
‘be determined according tothe Courfe of the 

ommon Law, is of greater Weight than 
Many Cafes to the contrary, wherein the 

E Queftion 
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‘Queftion. was not ftirred: Yea, even tho’ 
at fhould be ftirred, and the contrary affirm’d 


~upon a Debate.of the Queftion, becaufe 


2. Crimi« 


nal Cafes, . 


greater Weight is to be laid upon the Judg- 
ment of any Court when it is exclufive of 
its Jurifdi@ion, than upon a Judgment of 
the fame Court in Affirmance of it. 

*_ Now as to Matters Criminal, whether 
Capital or not, they are determinable by the 
Common. Law, and not otherwife ; and in. 
Affirmance of that Law, where the Statutes 


Of Magna Charta, cap. 29. 5 Ed, 3. cap. 9. 


25 Ed. 3. cap. 4. 29 Ed. 2. cap. 3. 27 Ede. 
cap. 17. 38 Ed. 3. cap. 9. & 40 Ed. 3. cap. 3. 
The Effect of which is, That no Man {hall 


~be put out of his Lands or Tenements, or 


extends to all Accufations by particular | 


Appeals of Felony and Treafon, but the | 


_Capital ; and becaufe this Record will give | 
-@ great Light to this whole Bufinefs, I will | 


comang : Item, | 


be imprifoned upon any Suggeftion, unlefs 
it be by Indi@ment or Prefentment of law- 
ful Men, or by Procefs at Common Law. 
And by the:Statute of x Hen. 4. cap. V4. 
it is enacted, That no Appeals be fued in) 
Parliament.at any Time to come: This. 


Perfons, and that not only-of Treafon or. 
Felony, but of other Crimes and Mifde-. 
meanors. It is true, the. Petition upon | 
which that Act was drawn up; begins with | 


Clofe thereof, as alfo the King’s Anf{wer, | 
refers as well to Mifdemeanors as Matters. 


here fet down the Petition and the Anfwer | 
Verbatim.» Vide-Rot. Parl, 1 Heng. N° 144. 


| 
| 
. 
| 
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+ Item, Supplyont les Commens que defore en Petition. 
‘vant nul appele de Traifon ne de autre Felony } Hen. 4: 
| quelconq; foit accept ow receive en le Parlement *\- 1+4 
| ains en vous autres Courts de dans voftre Realm 
dementiers que en vous dits Courts purra eftre 
Terminer~come ad ote fait G» ufe ancienement 
‘en temps de vous noble Progeniteurs; Et que 
chefcun Perfon qui en temps a venir ferra accufe on 
impeach en voftre Parlement ou en afcums des vos 
dits Comrts per les Seigniors & Commens di voftre 
Realm ouper afcun Perfon & defence ou Refponfe # 
fon Accufement ou Empeachment & fur fon Refponfe 
teafonable Record ‘Fagement & Tryal come de an- 
cienement temps ad eftre fait & ufe per les bones 
Leges de voftre Realm, nient obftant que les dits 
Empeachements ou Accufements foient fits per les 
Seigneurs ou Commens de voftre Relme come que 
“de novel en temps de Ric. nadgarins Roy ad eftre 
fait & ufe a contrar, a tres grand Mifchief & 
tres grand Maleveys Exemple devoftre Realm. 


Le Roy voet que de cy en avant toutes les Ab- Antwer, 

peles de chofes faits deins le Relme foient tryex 
& termine per les bones Leys faits em temps de 
tres noble Progenitears de noftre dit Seigneur le 
Roy, Et que touts les Appeles de chofes faits hors 
du Realm, foient triez, & terminez, devant le 
Conftable & Marlhal de Angleterte, & gue 
nul Appele foit fait en Parlement defore en afcun 
temps a venir. ; 


This is the Petition and Anfwer. The giaé sit 4 
Statute as drawn up hereupon, is geheral, cap. tg.” 
and ruts thus: Item; Pur plufieors grands ii- 
bohcenitncies G mee que plifieurs fait otit 
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- advens per colour des plufieurs Appeles faits deins 


le Realm avant ces hewrs ordain eff & eftablux, ue 
dcfore en avant touts Appeles de chofes faits deins 
le Realm foient tries & termines per les bones Leys 
de le Realm faits & ufes en temps de tres noble 
Progeniteurs de dit noftre Seigneur le Ray; Et 
que ils les Appeles de chofes faits bors du Reals 
bois tries © terthines devant le Conftable g 
Marfhal pur les temps efteant; Et oujter accordes 
off & affentus que nulls Appeles {cient deforefaits 
ou purfues en Parlement en aul temps dvenir. 


. Where.'we smay_obferve, That though 
the Petition exprefles (only). Treafon and 
Felony, yet the A@ is general againit all 

ppeals in Parliament ; and many Titties 
the Purview of an Ac is larger than. the 
Preamblejor the Petition,and {o tis here: For 
the Body of the A@ prohibits all Appeals 
in Parliament, and there was Reafon for its 
For the Mifchief, viz.. Appeals in Patlia- 
ment in the Time of King Richarddl. (as 


‘inthe Petition is fet forth) were not only 


of Treafon and Felony, but of Mifdemea- 
nors alfo, asappears by that.gréat Proceed- 
ing, r1:-R.2. again{t divers, by the Lords 


~ Appellants, and confequently it wasinecef. 
fary to have the Remedy as large as.the | 


Mifchief. And I do not ‘remember that | 
after this Statute there were any Appeals | 
in Parliament, either for Matters Capital 


or Criminal, at the Suit of any Particular 
‘Perfon or: Perfons. 


it 
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 Tristrue, Impeachments by the Houle of Impeach- 
‘Commons, fent up. to. the Houfe of Lords, ain 
were frequent as well after as before this pears i 

atute, and that juftly, and with good 
Reafon; for that neither the AG nor the | 
Petition ever intended to reftrainthem, but 
only to regulate them, viz. That the Par- 
ties might be admitted to their Defence to 
them, and as neither the Words of the A@ 
nor the Practice of After-times extended to 
reftrain fuch Impeachments. as were made 
by the Houfe of Commons, fo neither do 
Pole Impeachments and Appeals agree in 
their Nature or Reafon; for Appeals were 
nothing elfe but Accufations, either of Ca- 
pical or Criminal Mifdemeanors, made in 
the Lords Houfe by particular Perfons; but 
an dopeacnmene is made by the Body of 
the Houfe ef Commons, which is equivalent 
to an Indi&ment pro Corpore Regni, and 
therefore is of another Nature than an Ac- 
cufation or Appeal, only herein they a- 
grec, viz. Impegchments in Cafes Capital 
againtt Peers of the Realm, have beenever 
tried and determined in the Lords Honfe ; 
but Impeachments againft a Commoner 
have not been ufyal in the Houfe of Lords, 

lefs preparatory to a Bill, or to dire& an 
Indictment in the Courts below: But Im- 
peachments at the Profecution of the Houfe 
of Commons, for Mifdemeanors as well 
againft{ a Commoner as any other, have € 
ufually received their Determinations and 
final’ Judgments in the Houfe of Lords; 
whereof there have been numerous Prece- 

re a dents 
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. dents in all Times, both before and fince: 
the faid AG. 

And thus much in general touching the great | 

_ Regard that Parliaments and the Kingdom; 

have had, and that moft juftly to the Com- 

mon Law, and the great Care they have had | 

to preferve and maintain it, as the Com-: 

mon Intereft and Birthright of the King | 
‘and Kingdom. “ as 

Appellae If fhall now add fome few Words touch- | 

tion of the ing the Stiles and Appellations of the Com-. 

pga mon Law, and the Reafons of it: *Tis cal-. 

' ded fometimes by Way of Eminence, Lex 

Terre, as in the Statute of Magna Charta, , 

cap. 29. where certainly the Common Law | 

is at leaft principally intended by thofe: 

Words, aut per Legem Terra, as apeetts by the | 

Expofition thereof in feveral fubfequent | 

Statutes, and particularly in the Statute : 

28 Ed. 3. cap. 3. which is but an Expofition | 

and Declaration of that Statute: Sometimes : 

‘tis called, Lex Anglie, as in the Statute of | 

Merton, cap... . Nolumus Leges Anglia mu-. 

tare, Orc. entcdtinss tis called, Lex & Comm | 

{uectudo Regni, asin all Commiffions of Oyer : 

and Terminer, and in the Statutes of 18 Ed: 1. | 

cap... and De QuoWarranto,and divers others ; | 

but meft commonly ’tis call’d, The Common | 

Law, or, The Common Law of England, as | 

in the Statute of Articuli uper Chartas, cap. §. 

in the Statute 25 Ed. 3. cap. 5.-and infinite | 

more Records’and Statutes. <a 

Now the Reafon why ’tis call’d, The Com- 

mon Law, or what was the Occafion fat 
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firft gave that Determination to it, is was The Rea- 
‘rioully afligned, viz. fonsthere- 
_.. Firff, Some have thought it to befocalled of 

by Way of ContradiftinG@ion to thofe other 

Laws that have obtain’d within this King- 

dom; as, 1/7. By Way of Contradiftination to 

the Statute Law, thusa Writ of Entry adCom- 

munem Legem, is fo call'din Contradiftin@ion 

to Writs of Entry in Cafu confimili, and in 

Cafu provifo, which are given by A& of Par- 
liament. 2d/y, By Way of Contradiftin@ion 

to particular Cuftomary Laws: Thus Dif- 

cents at Common Law, Dower at Com- 

mon Law, are in Contradiftin@ion to fuch 
Dowers and Difcents as are directed by par- 

ticular Cuftoms. And 3d/y, In Contradi- 
{tin&ion to the Civil, Canon, Martial and 

Military Laws, which are in fome particu- 

jar Cafes and Courts admitted, as the Rule 

of their Proceedings. 

Secondly, Some have conceived, that the 
Reafon of. this Appellation was this, viz. In 
the beginning of the Reign of Edward III. 
before the Conqueft, commonly called, 
Edward the Coufeffor, there were feveral Laws, 
and of feveral Natures, which obtaind in 
feveral Parts of this Kingdom, viz. The 
Mercian Laws, in the Counties of Gloucefter, 
Worcefter, Hereford, Warwick, Oxon, Chefter, 
Salop and Stafford. The Danifh Laws, in the 
Counties, of York, Derby, Nottingham, Lei- 
ceffer, Eincoln, Northampton, Bedford, Bucks, 
Hartford, Effex, Middlefex, Norfolk, Suffolk, Cam- 
-bridge and Huntington. The Weft-Saxon Laws, 
“in the Counties of Kent, Suffex, Surrey, Berkss 

" > skie48 — Southamp- 
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Southampton, Wilts, Somerfer, Dorfet, and De~ 


UV0n. a 
This King, to reduce the Kingdom as 
well under one Law, as it then. was under 
one Monarchical Government, extracted 
out of all thofe Provincial Laws, one Law 
to be obferved through the whole King- 
dom: Thus Ranulphes Ceftrenfit, cited by 
Sic Henry Spelman in his Glofary, under the 
Title, Lex, fays, Ex tribus his Legibus Santtus 
Edvirdus unam Legem..... Ge. And the 
fame in totidem verbs, is affirm’d in his His 
ftory of the laft Year of the fame King Ede 
wird. (Vide ibid. plura de hoc.) But Hoveden 
Carries up the Common Laws, or thofe ftiled 
the Confeffor’s Laws, much further; for he in 
his Hiftory of Henry IL. tells us, Quod iffe 
Leves prias invente & conftitutce evant Tempore 
Bipot Avi (ui, &c. (Vide Hoveden.) And 
poffibly the Grandfather might be the firft 
Collector of them into a Body, and after- 
Wards Edward might add tothe Compofition, 
and give it the Denomination of the Com- 
mon Law; but the Original of it cannot in 
Truth be referred to either; but is much 
more ancient, and is as undifcoverable as 
the Head of Nile: Of which more at large 
in the following Chapter. 

Thirdly, Others fay, and that moft truly 
‘That it is called the Common Law, becaufe 
it is the common Municipal Law or Rule of 
Juftice in this Kingdom: So that Lex Cons. 
munis, Or Fus Communs, is all one and the 
fame with Lex Patria, or Fus Patrium; for 
although there are divers particular Laws, 

| : fome 
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fome by Cuftom applied to particular Places, 
and fome to particular Caufes; yet that 
Law which is common to the generality of 
all Perfons, Things and Caufes, and has a 
Superintendency over thofe particular Law$ 
that are admitted: in relation to particular 
Places or Matters, is Lex Communis Anglia, 
as the Municipal Laws of other Countries 
may be, and are fometimes call’d, The Com- 
mon Law of that Country; as, Lex Communis 
Norrica, Lex Communi Burgundica, Lex Com- 
munis Lombardica, Gc. So that although all 
the former Reafons have their Share in this 
Appellation, yet the principal Caufe there- 
e feems to be the later: And hence fome of 
Ancients call’d it Lex Communi, others 
Lex Patria ; and fo they were called in their 
Confirmation by King William. Whereof 
hereafter. 


C HAP. 


57 


58 


‘The Dif- 


ficulry of 


difcovere 
ing their 
Original 


Che Wittory of the Ch. go 


aCe A Posy. fae 
Touching the Original of the Common Law. 
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S Ee Riogdom of England being a very. 

J ancient Kingdom, has had many Vi-. 
ciffitudes and Changes (efpecially before the 
coming in of King William I.) under feveral 

either Conquefts or Acceffions of Foreign 
Nations. For tho’ the Britains were, ’as is 
fuppofed, the moft ancient Inhabitants, yet 
there were mingled with them, or-brought 
in upon them, the Romans, the -Pidts, the 
Saxons, the Danes, and laftly, the-Normans ; 
and many of thofe Foreigners were as it 
were incorporated together; and made one 
Common People and Nation; and hence 
arifes the Difficulty, and indeed Moral Im- 
pofibility, of giving any fatisfa@ory or fo 
much as probable Conjecture, touching the 
Original of our Laws, for the following 

Reafons, wiz. <a wee 

Firft, From the Nature of Laws themfelves 
in general, which being to be accommodated 
to the Conditions, Exigencies and Conve- 
niencies of the People, for or by whom 
they are appointed, as thofe Exigencies 
and Conveniencies do infenfibly grow upon 
the People, fo many times there grows in- 
fenfibly a Variation of Laws, efpecially in 
a long tra@ of Time; and hence it is, that 

tho’ for the Purpofe in fome particular Patt 
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_ of the Common Law of England, we may 
‘eafily fay, That the Common Law, as it is 
now taken, is orherwife than it was in that 
particular Part or Point in the Time of 
Hen. Il. when Glanville wrote, or than it was 
in the Time of Hen. IIE. when BraGon wrote, 
yet it is not poflible to aflign the certain 
‘Time when the Change began ; nor have we 
_allthe Monuments or Memorials, either of 
Ad&s of Parliament, or of Judicial Refolu- 
tions, which might induce or occafion fuch 
Alterations; for we have no authentick 
Records of any A&ts of Parliament before 
9 H.3. and thofe we have of that King’s 
Time, are but few. Nor have we any Re- 
ports of Judicial Decifionsin any conftant 
Series of ‘Time before the Reign of Eda, T. 
tho’ we have the Plea Rolls of the Times of 
Hen. HI. and King ‘fobn,in fome remarkable 
Order. So that Ufe and Cuftom, and Ju- 
dicial Decifions and Refolutions, and A@s 
of Parliament, tho’ not now extant, might 
introduce fome New Laws, and alter fome 
Old, which we now take to be the very 
Common Law it felf, tho the Times and 
precife Periods of fuch Alterations are not 
explicitely or clearly known: But tho’ thofe 
particular Variations and Acceffions have 
happened in the Laws, yet they being only 
partial and fucceflive, we may with jut 
Reafon fay, They are the fame Engli(h Laws 
now, that they were 600 Years fince in the 
general. As the Argonauts Ship was the 
fame when it returned home, asit was when 
it went out, tho’ in that lang Voyage it bee 
uG- 
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fucceffive Amendments, and fcarce came 
back with any of its former Materials; and 
as Titivs is the fame Man he was-4o Years 
fince, tho Phyfitians tell us, that in a Tract 
of 7 Years, the Body has fearce any of the 
fame Material Subftance it had before. _ 

Secondly, The 2d Difficulcy in the Search 
of the Antiquity of Laws and their Origi- 
nal, is in relation to that People unto whom 
the Laws are applied, which in the Cafe of 
England, will render many Obfervables, tg 
to fhew it hard to be traced. For, 
_ if. It is an ancient Kingdom, and ig 
fuch Cafes, tho’ the People and Govern- 
ment had continyed the fame ab Origine, (as 
they fay the Chinefes did, till the late In- 
curfion of the Tartars) without the Mixture 
of other People, or Laws; yet: it were an 
impoffible Thing to give any certain Ac- 
count of the Original of the Laws of fuch 
a People, unlefs we had as certain Monu- 
ments thereof as the ‘fews had of theirs, 
by the Hand of Afo/es, and that upon the 
following Accounts, viz, 

Firff, We have not any clear and certain 
Monuments of the Original Foundation of 
the Englifh Kingdom or State, when, and- 


by whom, and how it came to be planted, 


That which we have concerning it, is un- 
certain and traditional; and fiace we cannot 
know the Original of the planting of this 
Kingdom, we cannot certainly know the 
Original of the Laws thereof, which may 
be well prefum’d to be very near as ancient 
as the Kingdom it fel Again, 2dly, Li 

; t&= 
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ein might be a competent Difcoverer. 
of the Original of a Kingdom or State, E 
mean Oral Tradition, yet fuch a Tradition 
were incompetent without written Monu- 
ments to derive to us, ar fo longa Diftance, 
the Original Laws and Conttitutions of the 
Kingdom, becaufe they are of a complex 
Nature, and therefore not orally traducible 
to fo great a Diftance of Ages, unlefs we 
had the Original or Authentick Tranfcripe 
of thofe Laws, as:the People the Yeas had 
of their Law, or as the Romans had of their 
| Laws of the Twelve Tables engraven in 
Brafs. But yet further, 3dly, Itis wery evident 
to every Day’s Experience, that Laws, the 
further they go from their original Inftitu- 
| tion, grow the larger, and -the more nu- 
merous: In the firft Coalition.of a People, 
their Profpeét is not great, they provide 
Laws for their_prefent Ei 
venience: But in Procefs of Time, poflibly 
their-firft Laws are changed, altered or.anti- 
uated, as fome.of the Laws of the Twelve 
ables among the Romans were: But what- 


foever be done touching .their Old Laws, - 


there muft of Neceflity be a Provifion .of 
New, and other Laws fuccefively, an{wering 
to the Multitude of fucceffive Exigenciesand 
Emergencies, that in long Tra@of Time 
will offer themfelves ; fo.that ifa Man.could 
at this Day ‘have the Profpeas of all the 
Laws of the Britains ‘béfore any Invafion 
upon them, it would yet be impoffible to 
fay, which of them were New, and which 
were Old,-and the feyeral Seafons 1d a 
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tiods of Time wherein every Law took its 
Rife and Original efpecially fine. it ap- 
pears, that in thofe elder Times, the Bri< 
taias Were not reducd to that civiliz’d 
Eftate, as to keep the Annals and Memo- 
rials of their Laws and Government, as the 
Romans and otlier civilizd Parts of thé 
World have done. . & 
~ It is true, when the Conqueft of a Coun- 
try appears, wecan tell when the Laws of 
conquering People came to be given to’ 
the Conquered. Thus we can tell, that in 
the Time of Hen. II. when the Conqueft of 
Ireland had obtain’d a good Progrefs, and in 
the Time of K. Fobn, when it was complea- 
ted, the Engiifh Laws were fettled in Ireland : 
But if we were upon this Inquiry, what 
were the Original of thofe Engl:{h Laws that 
were thus fettled there; we are ftill under 
the fame Queft and Difficulty thar we 
are now, viz What is the Original of the 
Englifh Laws. For they that begin New Colo- 
hies, Plantations and Conquefts; if they 
fettle New Laws, and which the Places had 
not before, yet for che moft pait (I don’t 
fay altogether) they are the O/d Laws which 
@btain’d in thofe Countries from whence 

¢ Conquerors or Planters came. 
~ Secondly, The zd Difficulty of the Difco-. 
very of the Original of the Englifh Laws is 
this, That this Kingdom has had many and 
great Viciffitudes of People that inhabited 
it, and hatin their feveral Times prevail’d 
and obtain’d a great Hand in the Goterh- 
ment of this Kingdom, whereby it caine to 
4 pals, 
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pais, that there arofe a great Mixtureand Va- 
riety of Laws: In fome Places the Laws of 
the Saxons, infome Places the Laws of the 
Danes,in fome Places the Laws of the ancient 
Britons, in {ome Places the Laws of the Merci- 
ans, and infome Places, or among fome Peo. 
ple( perhaps) the Laws of the Normans:For alr 
tho’,as I fhall fhew hereafter, the Normans ne- 
ver obtain‘d this Kingdom by fuch a Right of 
‘Congquett, as did or might alter the Eftablith. 
ed Laws ofthe Kingdom, yet confidering that 
K. William}. brought with hima great Multi- 
tude of that Nation, and many Perfons of 
reat Power, and Eminence, which were 
planted generally jover this Kingdom, efpe- 


Gially inthe Poffeffions of fuch as had op- - 


pos'd his coming in, it muft needs be fup- 
| pos'd, that thofe Occurrences might eafily 
have a great Influence upon the Laws of 
this Kingdom, and. fecretly and infenfibly 
introduce New Laws, Cuftoms and Ufages; 

fo that altho’ the Body and Grofs of the Law 

might continue the fame, and fo continue the 

ancient Denomination that ic firft had, yer 

‘it muft needs receive divers Acceffions from 
the Laws of thofe People that were thus in- 
termingled with the ancient Britains or Sa- 
jxons, ‘as the Rivers of Severn, Thames, Trent, 
@c. tho’ they continue the fame Denomi- 

mation which their firft Stream had, yet 
thave the Acceflion of divers other Streams 
vadded to them in the Traéts of their Paf- 
fage which enlarge and augment them. 

“And hence grew thofe. feveral Denomina- 
tions of the Saxon, Mercian, and Danifh Laws, 
! out 
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out of which (as before is fhewn) the Con- 
feffor extracted his Body of the Common 
Law, and therefore among all thofe various 
Ingredients and Mixtures of Laws, it is al-. 
moft an impoffible Piece of Chymiftry to 
reduce every Caput Legs to its true Original, 
as to fay, This 1s a piece of the Danifh, this 
of the Norman, or this of the Saxon or Britifh 
Law : Neither was it, or indeed is it much 
Material, which of thefe is their Original ; 
for ‘tis very plain, the Strength and Obli- 
gation, and the formal Nature of a Law, 
4s not upon Account that the Danes, or the 
Saxons, or the Normans, brought it in with 
them, but they became Laws, and binding 
in this Kingom, by Vertue only of their 
‘being received and approved ‘here. 

Thirdly, A Third Difficulty arifes from 
thofe accidental Emergencies that happened, 
eitherin the Alteration of Laws, or commu- 
nicating or conveying of them to this 
Kingdom : For firft, the Subdivifion of the 
Kingdom into {mall Kingdoms under the 
Heptarchy, did moft neceflarily introduce 
a Variation of Laws, becaufe the feveral 
Parts of the Kingdom were not under one 
common Standard, and fo it will foon be 
in any Kingdoms that are cantonized, and 
not under one common Method of Difpen- 
fation of Laws, tho’ under one and the 
fame King. Again, The Intercourfe and 
Traffick with other Nations, as it grew 
fore or greater, did gradually make a 
Communication and Tranfmigration of 
Laws from us to them, and from them to us, 

x Agains 
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gin, The growth of Chriftianity in this 
Kingdom, and the Reception of Learned 
Men.fromother Parts, efpecially from Rome, 
and the Credit that they obtained here, 
amight reafonably introduce fome New 
Laws, and antiquate or abrogate fome O/d 
-ones that feem’d lefs confiftent with the 
‘Chriftian Do&rines, and by this Means, not 
only fome of the Judicial Laws of the Fews, 
but alfo fome Points relating to, or border- 
ing upon, or derived from the Canon. or 
‘Civil Laws, as may be feen in thofe Laws 
wof the ancient Kings, Ina, Alphred, Cann- 
tus, Orc. Collected by Mr. Lambard. 
Having thus far premifed, it feems, upon 
‘the whole Matter, an endlefs and infupera- 
ble Bufinefs to carry up the Englifh Laws to 
their-feveral Springs.and Heads, and to find 
out their firft Original; neither would it 
sbe of any Moment or Ule if it were done: 
For whenever the Laws of England,or the fe- 
\veral Capita thereof began,or from whence or 
-whomfoever derived, or what Laws of other 


-Countries contributed to the Matter of our | 
aLhaws ; yet moft certainly. cheir Obligation | 
arifes not from their Matter, but from their | 
~Admiffion and Reception, and Authoriza- | 


tion in this Kingdom; and chofe Laws, if 
convenient and ufeful for the Kingdom, 
(were never the worfe, tho’ they were de- 
fumed .and taken from the Laws of other 
‘Countries, fo as they had their Stamp .of 
Obligation and Authority from the -Re- 
ception and Approbation of this Kihgdom 
iby Vertue of the Common Law, of aay 
this 


65 


66 The Witte of the Ch.d, 


this Kingdom has been always jealous, efpe- 
cially in relation to the Canon, Civil, 
and Norman Law, for the Reafons hereafter 


. fhewn. 
Three Pafling therefore from this unfearchable 
Conftitu- Inquiry, I fhall defcend to that which gives 
ents of the 


\ Common the Authority, wiz. The formal Confti- 
|. Law. tuents, as [ may call them, of the Common 
- Law, and they feem to be principally, if 

not only, thofe three, viz. 1/f, The Com- 
mon Ufage, or Cuftom, and Pra@ice of this 
Kingdom, in fuch Parts thereof as lie in 
Ulage or Cuftom. 2dly, The Authority 
of Parliament, introducing fuch Laws; 
and, 3dly, The Judicial Decifions of Courts 
of Juftice, confonant to one another in the 

Series and Succeffions of Time. 
2. Cu- r. As to the firft of thefe, Ufage and 
foms. — Cuftom generally received, do Obtinere vim 
Legis, and is that which gives Power fomet 
times to the Canon Law, as in the Ec- 
clefiaftical Courts ; fometimes to the Civil 
Law, as in the Admiralty Courts; and again, 
controules both, when they crofs other 
Cuftoms that are generally received in the 
“Kingdom. This is that which direéts Dif- 
cents, has fettled fome ancient Ceremonies 
and Solemnities in Conveyances, Wills 
and Deeds, and in many more Particu- 
lars. And if it be inquired, What is the 
Evidence of this Cuftom, or wherein it 
confifts, or is to be found ? I anfwer, It is 
hot fimp'y an unwritten Cuftom; nor barely 
Orally derived down from one Age to and- 
ther; but it is a Cuftom that is derived 
down: 


Der Se ln en TAT og Ee be cael 


pied Be = BF, i. EBS ae = . 
Ch.4. Common Lawn of England. 
own in Writing, and tranfmitted from Age 
to Age, efpecially fince the beginning of 
‘Edw. 1, to whofe Wifdom the Laws of Eng- 
Jend owe almoft as much as the Laws of 
Rome to Fuftinian, has Teele 
_ 2. Aas of Parliament. And here it muft 
mot be wonder’d at, that I make A@s of 
Parliament.one of the Authoritative Con- 
ftituents of the Common Law, tho’ I had 
before contradiftinguifhed the one from the 
other ; for we are to know, that altho’ the 
Original or Authentick Tranfcripts. of 
As of Parliament are not before the Time 
Of Hen. Wl. and many that were in his 
Time are perifh’d and loft; yet certainly 

uch there were, and many of thofe Things 
that we now take for Common Law, were 
undoubtedly Aés of Parliament, tho’ now 
fot to be found of Record. And if in the 
next Age, the Statutes made in the Time 
of Hen. UI, and Edw. I. were loft, yet even 
thofe would pafs for Parts. of the Commori 
Law, and indeed, by long Ufage, and the 
many Refolutions grounded upon them, and 


ae? 
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wy their great Antiquity, they feem even 
aire 


ady to be incorporated with the: very 
Common Law; and that this is fo, may ap- 


peat, tho’ not by Records, for we have none 
O ancient, yet by an authentical and un- 


queftionable Hiftory, wherein 4 Man may, 


Without much Difficulty, find, That many — 
of thole Capitula Legum that dre now nfed | 


and taken for Comimon Law, were Things 
enacted in Parliaments or Great Cotncils 


Under Wiliam I. and his Predeceffors, Kings 
Ba of 
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of England,as may be made appear hereafter: 
But yet, thofe’Conftitutions and Laws be- 
ing made before Time of Memory, do 
now obtain, and are taken as part of the 
Common Law, and Immemorial Cuftoms 
of the Kingdom : And fo they ought now 
to be efteem’d, tho’ in their firft Original 
they were Acts of Parliament. 

_ 3. Judicial Decifions. It is true, the 
Decifions of Courts of Juftice, tho’ by Ver- 
tue of the Law of this Realm they-do bind, 
as aLaw between the Parties thereto, as 
to the particular Cafe in Queftion, till re- 
‘versd by Error or Attaint, yer ‘they do 
‘not make a Law properly fo called, (for that 
only the King and Parliament can do); yet 
‘they havea great Weight and Authority in 
in Expounding, Declaring, and Publifhing 
what the Law of this Kindom is, efpecially 
when fuch Decifions hold a Confonancy 
‘and Congruity with Refolutions and De- 
cifions of former Timés ; and tho’ fuch.De- 
cifions are lefs than a Law, yet they area 
greater Evidence thereof, than the Opinion 
of any private Perfons, as fuch, whatfo- 
ever. 

1/7, Becaufe the Perfons who-pronounce 
thofe Decifions, ate Men chofen by the 
King for that Employment, as being of 
greater Learning, Knowledge, ‘and Expe- 
rience in the Laws than-others: 2dly, Be- 
caufe they are upon their Oaths to judge 
according to the. Laws of the Kingdom. 
34ly, Becaufe'they have the beft Helps to 
antorm their Judgments. .4thly, Sk 
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they do: Sedere pro Tribunal, and their Judg- 
ae are ftrengthen’d and, upheld. by. the 
Laws of this Kingdom, till they. are-by; the 
fame Law reversd. or avoided... 
ee ’ Bite sei “tty oo% 
- Now Judicial Decifions, as.far.as they 
refer to the Laws of this Kindom, are for 
the Matter of them of Three Kinds: -.. Of Three 
os 6 dhe agregisan; MANS. 
_ Fir, They are either fuch as have their 
Reafons fingly in the Laws.and Cuftoms of 
this Kingdom, .as, Who fhall fucceed - as 
Heir to the Anceftor, what is the Cere- 
ny requifite for paffing a Freehold, what 
‘Effare, and how much fhall. the Wife have 
her Dower? And many: fuch Matters, 
Wherein the ancient and exprefs Laws of 
the Kindom give an. exprefs Decifion, and 
the Judge feems only ane Inftrument to pro- 
nounce it: And in thefe Things, the Law 
or Cuftom of the Realm is the only Rule 
and Meafure .to judge by, and in reference 
to thofe Matters, the Decifions of Courts 
are the Confervatories and Evidences of 
thofe Laws... sy ire Fb osiy ere at 
. Secondly, Or they are fuch Decifions, as 
by. way of Deduction. and Hlation upon 
thofe Laws are framed or.deduced ; as for 
‘the Purpofe, Whether of an Eftate- thus or 
thus limited, the Wife fhall be endowed ? 
Whether if thus or thus limited, the Heir 
may be barr'd? And infinite more of the 
like complicated Queftions. And herein the 
Rule of Decifion is, Firft, the Common 
Law and Cuftom of a Realm, which is 
. r 2 the 
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the great Subfratum that is to be maintain’d; 
and then Authorities or Decifions of former 
Times in the fame or the like Cafes, and 
then the Reafon of the Thing it felf. 

Thirdly, Or they ate fuch as feem to have 
no other Guide but the common Reafon of 
the Thing, unlefS the fame Point has been. 


formerly ‘decided, as in the Expofition of 


-. the Intention ‘of Claufes in’ Deeds, Wills, 


Covenants, ¢&c. where the very Senfe of the 
Words, ‘and their Pofitions and Relations, 
give a rational Account of’ the Meaning of 
the Parties, and in’ fuch Cafes: the Judge 
does much better herein, than what a bare 
grave Grammarian or Logician, or other. 
prudent Man could do; for in many Cafes 
there have been former Refolutions, either 
in Point, or agreeing in Reafon or Ana- 
logy with the Cafe in Queftion ; or per- 
haps alfo, the Claufe to be expounded is 


mingled with fome Terms or Claufes that 


require the Knowledge of the Law to help 
out with the Conftru@ion ‘or Expofition : 
Both which‘do. often happen in the fame 
Cafe, and therefore it ‘requires the Know- 
ledge of the Law to render and expound 
fuch Claufes and Senitencés; and doubtlefs a 
good Common Lawyer is the bet Expofitor 
of fuch Claufes ec. Vide Phowden, 122, to 
¥30,140,' Oe.” 
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How the Common Law of England food 
at and for fome Time after the coming 
” in of King William 1. 


is the Honour and Safety, and therefore Two 

. the juft Defire of Kingdoms that recog- Qualifica- 
nize no Superior but God, that their Laws tions of 
have thofe two Qualifications, viz. 1%. That oF psi 
they be not dependent upon any Foreign jyyg “J 
Power; for a Dependency in Laws dero- 

gates from the Honour and Integrity of the 
Kingdom, and from the Power and Sove- 
reignty of the Prince thereof. Secondly, That 

they tafte not of Bondage or Servitude; for 

that derogates from the Dignity of the 
Kingdom, and from the Liberties of the 
People thereof. 

“In relation to the former Confideration, 

the Kings of this Realm, and their great 
Councils, have always been jealous and 
careful, that they admitted not any Foreign 
Power, (efpecially fuch as pretended Au- 
thority to impofe Laws upon other free 
Kingdoms. or States) nor to countenance 

the Admiffion. of fuch Laws here as were de- 

rived from fucha Power, 

- Rome, as well Ancient as Modern, pre- 
tended a kind of Univerfal Power and 
Entereft ; the former by their Victories, 
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which were large, and extended even to 
Britain it {elf ; and the later upon the Pre- 


tence of being Univerfal Bifhop or Vicar- 
General in all Matters’ Ecclefiaftical; fo 


' thac upon Pretence of the former, the Civil 


Law, and upon Pretetice of the later, the: 
Canon:Law was introduc’d, or pretended 
to fome kind of Righe in the Territories of 
fome abfolute Princes, and among others 
here in England : But this Kingdom has been, 
always very jealous of giving too much 
Countenance to either of thofe Laws, and 
has always {hewn a juft Indignation and Re- 
fentment againft any Encroachments of this 
Kind, either by the one Law or the other.. 
Ic it true, as before is fhewn, that in the 
Admiralty and Military Courts, the Civil. 
Law has been admitted, and in the’Ecclefia- 
{tical Courts, the Canon Law has been in 
fome Particulars admitted. But fill they. 
carry fuch Marks and Evidences about 
them, whereby it may be known that they 
bind not, nor have the Authority of Laws 
from themfelves, but from the authoritative 
Admiflion of this Kingdom. 

And, as thus the Kingdom, for the Rea- 
fons before given, never admitted the Civil 
or the Canon Law to be the Rule of the 
Adminiftration of Common Juftice in this 
Kingdom; fo neither has it endured any 
Laws to be impofed upon the People by 
any Right of Conqueft, as being unfuita- 
ble to the Honour or Liberty of the Ezglifh 
Kingdom, to recognize their Laws as given 
them at the Will and Pleafure of a Con- 

queror. 
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| eh And hence. it was, that altho? the. Our Laws 
‘People unjuftly aflitted King He» IV. in pos oe 
his Ufurpation of the Crown, yet he was Fria. 
not admitted thereunto, until he had De. 2" 
clared, that he claimed not as a Conqueror, 

but as a Succeffor, only he referved to him- 

felf the Liberty of extending a Pretence 

of Conqueft againft the Scroops that were 

Slain in Battle againft him; which yet he 

durft not reft upon without a Confirmation, 

in Parliament. Vide Rot. Parl. 1 H. 4. N® 56. 

& Pars 2. Ib. N° 17. a 
_ And upon the like Reafon it was, That 
King William I. tho’ he be called the Con- 
queror, and his attaining the,Crown here,. 
is often in Hiftory, and in fome Records, 
called, Conqueftus Angle; yet inTruth it 
was not fuch a Conqueft as did, or could 
alter the Laws of this Kingdom,. or impofe 
Laws upon the People, per Modum Conqueff- 
ws, OF ar Belli: And therefore, to wipe off 
that falfe Imputation upon our Laws, as if 
they were the Fruit or Effe& of a Conqueft, 
or carried in them the Badge of Servitude 
to the Will of the Conqueror, which Notion 
fome ignorant and prejudiced Perfons have 
entertain’d ; I fhall rip up, and lay open 
this whole Bufinefs from the Bottom, and 
to that End enquire into the following Par- 

ticulars, viz. 


x, OF the Thing called Conqueft, what 
it is, when attained, and the Rights there- 


of, es 
| 2. OF 
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2. Of the feveral Kinds of Conqueft, and _ 
their Effects, as to the Alteration of Laws 
by the Vicor. ; 

3. How the Englifh Laws ftood at the 
Entry of King Wiliam the Firit. aes 

4. By what. Title he entred, and whe- 
ther by fuch a Right of Conqueft as did, or 
could, alter the Englifh Laws. = 

g- Whether De Faéfo there was any Alte- 
ration of the faid Laws, and’by what Means 
after his coming in. Reto ee : 


Conqueft, Firft, Touching the firft of thele, viz. 
whatit iss Conqueft, what itis, when adttaind, and the 
Rights thereof. Ye is true, That it feems 
to be adinitted as a kind of Law among all 
Nations, . Thatiin: cafe of a Solemn War 
between Supream Princes; the Conqueror 
acquires a Right of Dominion, as well as a 
Property over the Things and Perfons that. 
are fully conquered; and the Reafons af=' 
figned are Principally thefe, ‘wiz, 
17. Becaufe both Parties have appealed 
to the higheft Tribunal that can be, viz. 
The Trial by War, wherein the great Judge | 
and Sovereign of the World, The Lord of 
Hofts, feems in a more efpecial manner than 
in other Cafes to decide the Controverfy. 
2dly, Becaufe unlefs this fhould be a final’ 
Decifion, Mankind would be deftroy’d by’ 
endlefs Broils, Wars and Contentions; there.’ 
fore, for the Prefervation of Mankind, this 
great Decifion ought to be final, and the 
Conquer’d ought to acquiefce init. 3dly, Be- 
caufe if this fhould not be admitted, and 
i be 
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be by, as it were, the tacite Confent of Man- 
kind accounted a lawful Acquifition, there 
“would not be any Security or Peace under 
any Government’: For by the various Re- 
“Volutions of Dominion acquired by this 
‘Means, have been, and are to this Day the 
Succeflions of Kingdoms and States prefer- 
ved. What was once the Romans, was be- 
fore that the Grecians, and before them 
the Perfians, and before the Perfians the 
Affyrians ; and if this juft ViGory were not 
allowed to be a firm Acqueft of Dominion, 
the prefent Poffeffors would be ftill obnoxi- 
‘ous to the Claim of the former Proprietors, 
and fo they would be in a reftlefs State of 
Doubts, Difficulties and Changes upon the 
Pretenfion of former Claims: Therefore, to 
cut off this Inftability and Unfettlednefs. in 
Dominion and Property, it would feem 
that the common Confent of all Nations 
has tacitely fubmitted, that Acquifition by 
Right of Conqueft, in a Solemn War be. 
tween Perfons not Subjeéts of each other 
_by Bonds of Allegiance or Fidelity, fhould 
be allowed as one of the lawful Titles of 
acquiring Dominion over the Perfons, 
Places and Things fo conquer’d. ae 
_ But whatever be the real Truth or Juftice 
of this Pofition, yet we are much at a Lofs, 
‘touching the Thing in Hypothef, viz. Whe- 
ther this be. the Effect of every Kind of 
Conqueft ? Whether the War be Juft or 
Unjuit ? What are the Requifites to the 
Conftituting of a juft War ? Who are the 
| Perfons that may acquire ? And what are 
the 
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the Solemnities requifite for that Acqueft 2 
But above all, the greateft Difficulty is, 
when there fhall be faid, Such a Videry as 
acquires this Right ? Indeed, if there be a 
total Deletion of every Perfon of the Op- 
pofing Party or Country, then the Vi@ory 
is compleat, becaufe none remains to cail 
it in queftion. But fuppofé they are beaten 
in one Battle, may they not rally again? 
Or if the greater Part be fubdued, may not 
the leffer keep their Ground? Or if they do 
not at the prefent, may they not in the 
next Age regain their Liberty? Or if they 
be quiet for a Time, may they not, as they 
haye Opportunity, renew their Pretenfions? 
And altho’ the Vidor, by his Power, be able 
to quell and fupprefs them, yet he is be- 
holding to his Sword for it, and the Right 
that he got by his Victory before, would 
not be fufficient without a Power and Force 
to eftablifh and fecure him againft new 
Troubles. And on the other Side, if thofe 
few fubdu'd Perfons can by Force regain 
what they once had a Pretence to, a for- 
mer Victory will be but a weak Defence; 
and if ic would, they would have the like 
Pretence to a Claim of Acqueft by Victory 
over him, as he had over them. 

It feem therefore a difficult. Thing to 
determine in what indivifible Moment this 
Victory is fo compleat, that Fure Belli the 
Acqueft of Dominion ‘is fully gotten, and 
therefore Victors ufe to fecure themfelves 
againit Difputes of that Kind, and as it 
were to under-pin their Acqueft Fure sees 
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that they might not be loft by the fame 
Means, whereby they were gained by the 
Continuation of External Forces of Standing- 
Armies, Caftles, Garifons, Munitions, and 
other Acts of Power and Force, fo as there- 
‘by to over-bear and prevent an ordinary 
Poflibility of the Prevailing of the con- 


quered or fubdued People, againft the 


Conguerbr or Victor. He that lays the 
Weight of his Title upon Victory or Con- 
queft, rarely refts in it as a compleat Con- 
queft, till he has added to it fomewhat of 
Confent or Faith of the Conquered, fib- 
mitting voluntarily to him, and then, and 
not till then, he thinks his Ticle fecure, and 
his Conqueft compleat: And indeed, he has 
no Reafon to think his Title can be other- 
wife fecure; for where the Title is_ meerly 
Force or Power, his Title will fail, if the 
Conquered can with like Force or Power 
overmatch his, and fo regain their former 
TIntereft or Dominion. 
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Now this Confent isof Two Kinds, either Confent. 
Exprefsd, or Imply’d. An Exprefs Confent 1. Expref- 


is, when after a-Victory the Party con- 
quered do exprefly fubmit themfelves to the 
Vidors, cither fimply or abfolutely, by De- 
dition, yielding themfelves, giving him 
their Faith and their Allegiance; or elfe 
under certain Pacts, Conventions, Agree- 
ments, or Capitulations, as when the fub- 
dued Party, either by themfelves, or by 
Subfticutes, or Delegates by. them chofen, 
‘do.yield their Faith and their Allegiance to 
the Victor upon certain Pads or Agree- 

ments 
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ments between them; as for holding or 
continuing their Religion, their Laws, their 
Form of Civil Adminiftration, &c. 

And thus, tho’ Force were perhaps thé 
Occafion of this Confent, yet in truth ’tis 
Confent only that is the true proximaté 
and fix'd Foundation of the Vidor’s Right 
which now no longer refts barely upon ex- 
ternal Force, but upon the expref$ Confent 
and Pa&t of the fubdu’d People, and con- 
fequently this Pa@ or Convention is that 
which is to be the immediate Foundation of 
that Dominion; and upon a diligent Obs 
fervation of moft Acquefts gotten by Coti- 
queft, or fo called, we fhall find this to be’ 
the Conclufion of almoft all Victories, they 
end in Deditions and Capitulations, and 
Faith given to the Conqueror, whereby 
oftentimes the former Laws, Privileges, 
and Poffeflions aré confirmed to. the Sub- 
dued, without which the Viéors feldom 
continue long or quiet in their New Ac- 
quefts, without extream Expence, Force, 
Severity and Hazard. . 

An implied Confent is, When the Sub- 
dued do continue for a long Time quiet 
and peaceable under the Government of 
the Vidor, accepting his Government, fub- 
mitting to his Laws, taking upon them thé 
Offices. and Employments under him, and 
obeying and owning hitn as their Gover. 
hor, without oppofing him, or claiming 
their former Right. This feems to be a 
tacite Acceptance of, and Affent to him; 
and tho’ this is gradual, and poflibly fi6 

4 deters 


. - ae a i a a 
big TOR ALE GO Ne TEE i 4 sabe an 


‘ * 


Ch. 5. Corttnon Late of England. 99 
@eterminate Time is ftinted, wherein a Man 
“ean fay, this Year, or this Month, or this 
Day, fuch a tacite Confent was compleated 

aad concluded; for Circumftances may 
‘make great Variations in the Sufficiency of 


the Evidence of fuch an Affent; yet by a 
long and quiet Tra& of peaceable Submit. 
fion to the Laws and Government of the 
‘Vidor, Men may reaforiably conjecture, 
‘that the Conquered have relinquifhed their 
Purpofe of regaining by Force. what by 
Force they loft. ; 
_ But ftill all this is intended of a lawful 
Conqueft by a Foreign Prince or State, 
“and not an Ufurpation by a Subjed, either 
upon his Prince or Fellow Subje@; for fe- 
veral Ages and Defcents do not purge the’ 
Unlawfulnefs of fuch an Ufurpation. 
_ Secondly, Concerning the feveral Kinds of 2. The 
‘Conquetts, and their Effe@s, as to the Al- Kinds and 
teration of Laws by the Vi@or. ‘There Effeéts of 
feems to be a double kind of Conqueft, Comauett. 
"which induces a various Confideration touch. 
ng the Change of Laws, viz. Vidforia in 
| Regem & Populum, & Vittoria in Regem tantum. 
‘The Conqueft over the People or Country, 
‘is when the War is denounced by a Prince 
or State Foreign, and no Subje@, and when 
the Intention and Denunciation of the War 
is again{t the King and People or Country, 
and the Pretenfion of Title is by the Sword, 
or Fure Belli; fuch were moft of the Con- 
quefts of ancient Monarchs, viz. The Affy- 
‘Yian, Perfian, Grecian, and Roman Conguetts ; 
and in fuch Cafes; the Acquifitions of the 
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Viétor were abfolute and univerfal, he gain’d 
‘the Intereft and Property of the very Soil 
Of the Country fubdued; which the Vicor 
might, at his Pleafure, give, fell or arrent: 
‘He gain'd a-Power of abolifhing or chang- 
‘ing, their Laws and Cuftoms, and of giving 
New, or of impofing the Law of the Vi- 
ors Country. But although this the Con- 
queror might do, yet a Change ofthe Laws of 
the conquered Country was rarely univer- 
fally. made, efpecially, by the Romans : Who, 
though in. their own particular Colonies, 
planted in conquered: Countries, they ob- 
ferved the Roman Law, which.poflibly might 
‘by Degrees, without any rigorous. Impofi- 
tion, gain and infinuate themfelves into 


the conquered.People, and fo gradually 


obtain, and infeafibly conformthem, at leaft 
fo many of them as were conterminous to 
the Colonies and Garifons to the Roman 
Laws; yet they rarely made a rigorous, and 
univerfal Change of the Laws of the con- 
quered Country, unlefs they were:fuch as 
were foreign and barbarous, or altogether 
inconfiftent.with the. Victor's Government : 
‘But in-other Things, they commonly in- 
‘dulged unto the Conquered, the Laws and 
Religion of their Country upon a double 
Account, viz. ) 


Fir, On Account of Humanity, thinkin 
it a hard and over-fevere Thing to. impote 
prefently upon the Conquered a Change.of 
‘their Cuftoms, which long Ufe had made 
dear to them. And, 2d/y, Upon the a 
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| ePrice 3 for the Romans being a wife. Tp. ae qD 

'and’ experienced People, fotind. that thofe, man? Jn2 ” 

ee ences made their Conquefts the more ditlged &*' 
an and their Enjoynients thereof the more the vate 
, when as a rigorousChange of the Laws’ — din 


and Religion of the Hei sh ‘Would render fT aws and 


them ina reftlefs an é 
and ready to: lay hold’ of any Opportunity. 
if Defedtion or Rebellion, to, regain their 
Ancient Laws and Religion, which ordinary. 
ee teats moft dear to them; (though 
“this: Day. ny Indulgence of a Paganifh 
Religion i norufed to be allowed by ‘any 
riftian Viéter, as’ is obferved’ in Calvin's 
Cale in the Seventh Reporte ;) and ‘to give: 
e Inftance for all,’ ic was upon this Ac- 
ount, That though the Romans had wholly 
fibdued Syria and Palefting, yet they allow’d 
t6 the Inhabitants the few, &e. the Ufe of 
oe Religion and Laws, fo fat forth as 
confifted with the Safety and Sécurity of 
the Vi@or’s Intereft: And therefore, though 
they referved to themfelves the Copnizance 
of “fach Caufes ‘as concern’d: thenifeives, 
their Officers or Revennes, and fach Cafes 
as might otherwife difturb the Security of 
their Eimpire, as Treafons, Infurredions, 
and the like; yet ’tis evident they indulged 
the People of the Fews; &¢. to’ judge by 
| BE ied not only of fome Criminal 
oceedings, but even of Capital in fome 
afes, as appears by the Hiftory of the 
Gofpels, and Ads of the Apoftles. 
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But {till this was but an Indulgence, and 
therefore was refumable by the Victor, un- 
lefs there intervened any Capitulation be- 
tween the Conqueror and the Conquered 


to the potas ; which was frequent, efpe- 
cially in thofe 


Cafes, when it was nota 


,, compleat Conqueft, but rather a Dedition 


upon Terms and Capitulations, agreed be- 
tween the Conqueror and. the Conquered ; 
wherein ufually the yielding Party fecured 
to themfelves, by the Articles of their De- 


dition, the Enjoyment of their Laws and. 
~ Religion; and, then by the Laws of Nature. 


and of Nations, both which oblige to the. 
Obfervation of Faith and Portier thofe. 
Terms and Capitulations were to be ob-. 
ferved. Again, 2dly,° When after a full 
Conqueft, the conquered People refumed fo 
much Courage and Power as began to put. 
them in a Capacity of regaining their for 
mer Laws and Liberties. This commonly 
was the Occafion of Terms and Capitula- 
tions between the Conquerors and Conque- 
red. Again, 3dly, When by long Suce 
ceflion of Time, the Conquered had either 
been incorporated with the conquering Pede. 
ple, whereby they had, worn out the very, 
Marks and Difcriminations between the 
Conquerors and Conquered; and if they 
continued diftindt, yer by a long Prefcrip- 
tion, Ufage and Cuftom, the Laws and. 
Rights of the conquered People were in a 
manner féttled, and the long. Permiflion of, 
the Conquerors amountéd to a tacite Cons. 

6effion | 
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ceffion or Capitulation, for the Enjoyment. = « 
of their Laws and Libezties. : 


"But of this more than enough is faid, be- 
caufe it will appear in what follows, ‘That. 
William 1. never made any fuch Conqueft of 


England. 

_ Secondly, Therefore I come to the Second -Conqueft 
Kind of Conqueft, viz, ‘That which, is on-’ over the 
ly Vittoria in Regem: And this is where the King, bur 
Conqueror either has a real Right. to aan 
the Crown or chief ‘Government of a “?™ 
Kingdom, or at leaft has, or makes 
fome Pretence of Claim thereunto; and, 
in Purfuance of fuch Claim, raifes War, 
and by his Forces obtains what he fo pre~; 
tends a Title to. Now this kind..of Con-. 
spelt does only inftate the Vidor in thofe 

Rights of Government, which the’con- 
quered Prince, or that Prince to whom the 
Conqueror pretends a Right of Succeffion, 
had, whereby he becomes only a Succeffor 
Fure Belli, but not a Vidor or Conqueror’ 
aa the Peeple.; and therefore hasino more: 

Right of altering their Laws, or taking 
away. their Liberties. or Poffeffions, than 
the conquered Prince, or the Prince to 
whom, he pretends a Right of Succeffion, » 
had ; for the Intention, Scope and-Effect 
of his Victory extends no further than, the, 
erccethon, and does not at.all affecthe . 

ights of the People. The Conqueror is, ; 
as it were, the Plaintiff, and the conquered. 

Prince is the Defendant, and the Claim is, 

2 a Claita 
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a Claim of Title to the Crown; and be-* 
caufe each of them pretends a Right to the” 
Sovereignty, and there is no other com- 
pétent Trial of the Title between them, 
they put themfelves upon the gréat’TriaP 
by ‘Battle; wherein there is -néthing® 
in Queftion touching the Rights of the 
People, but only touching the Right of 
the Grown; and that being decided by the. 
‘Vidoty, thé Vidor comes in as a Succeffor,. 
and noe ‘Sure Vidtcriz, asin relation'to® the’ 
Peoples Rights ; the moft Sacred whereof 
‘are theif Baws and Religion. © SY? —") 
Indéed, thofé that do voluntarily afiftthe: 
aes ee Prince, commonly undergo the: 
fame Hazard with hint, and'do, as it were, 
puttheir-Intereft upon the Hazard and Iffte 
of ‘the fiime Trial, arid‘therefore commonly 
falloundér the fame Severity with the Con+ 
quered; at leaft de fatto; becaufe, perchance’ 
the Vidor ‘thinks he cannot be fécure with=! 
outit: But yer Ulage, ‘and indeéd common’ 
Prudence, makes’ thée''Conquerors fe’ great. 
Moderation and Difrimination in ‘relation 
rote Affiftants of the conquered Prince’ 
arid'to-exténd this Severity only to the emis! 
nefitand bufy Affiftancs of the'Conqteted, 
afid dt to'the Grévarii, Or fuch as either by’ 
Conftraint or by Neceffiry were enforcéd'to® 
ferve againtt him; aad as t6 thofe alfo; on 
whoni they exercife-theif Power, it Has been 
rarely done Fure Belli aut Victoria; but by & 
judiciary Proceeding, as in Cafés of Treas 
for, becaufe’now the gteat Trial by Bartlé” 
has ‘pronounced for the Right of ‘the ‘Con- 
_ - queror, 
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queror; and at beft no Man muft dafeto 

ay otherwife now, whartfoever Debility 
was inhis PretenfionorClaim. We fhallfee : 
the Inftances hereof ‘in what follows. 


' Thirdly, As to the Third Point, How the 34. Qu. 
Laws of England ftood at the Entry of King 
William. And it feems plain, that ac the pe the 
Time of his Entry into England, the Laws, food at 
commonly call’d, Tbe Laws of Edward the w. 1s 
Confeffor, were then the ftanding Laws of Entry. 
the Kingdom. Hovedem tells us, in a Di- 
greflion under his Hiftory of King Henry II. 

that thofe Laws were originally put together 

by King Edgar, who was the Contfeffor’s 
Grandfather, viz. Verum tamen poft. mortem 

ipfius Regis Edgari u{q; ad Coronationem. Santti 

Regis Edvardi quod Tempus Continet Sexaginta 

Septem Annos prece (vel pretio) Leges fopit ae fumt & 

tus pratermifje fed poftquam Rex Edvardus in 

Regno fuit {ublimatus Concilis Baronum Anglia 

Legem Annos Sexaginta & Septem Sopitam, exci- 

tavit & confirmavit, & ea Lex fic confirmata 
‘wocata eft Lex San&i Edvardi, non quod ipfe 

prias inveniffet eam fed cum pretermiffa fuiffer & 
‘oblivioni penitus dedita a morte avi fui Regs 
Edgari qui primus inventor ejus fuiffe dicitur 

ufque ad {ua Tempora, viz. Sexaginta &» Septem 

-Annos. And the fame Paflage in totidens Ver- 

bw is in the Hiftory of Lichfield, cited in 

Sir Robert Trvifden’s Prologue to the Laws of 

‘King William I. But although poflibly thofe 

‘Laws were colleéted by King Edgar, yet it 

is evident, by what is before faid, they were 
‘augmented by the Confeffor, by that Ex- 
4c Is ee trad 
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trac of Laws before-mentioned, which he 
made out of that Threefold Law, that ob- 
tain’'d indeveral Parts of England, viz.’ The 
Danith, the Mercian, and the Weft-Saxon Laws. 
This Manual (as I may call it) of Laws, 
ttiled, Tbe Confeffor’'s Laws, was but a fmall 
Volume, and contains but few Heads, be- 
ing rather’a Scheme or Diredtory touching 
fome Method to be obferved in the Diftri- 
bution of Juftice,and fome particular Proceed- 
ings relative thereunto, efpecially in Matters 
of Crime, as appears by the Laws. them- 
felves, which are now printed in Mr. Lam- 
bart’s Saxon Laws, p. 133. and other Places; 
yet the Englifh were very zealous for them, 
no lefs or otherwife than they are at this 
Time for the Great Charter ; infomuch, ‘that 
they were never fatisfied till the faid Laws 
were reinforced and mingled for the moft 
Part with the Coronation Oath of King 
William 1. and {ome of his Succeffors. 


And this may ferve fhortly touching this 
Third Point, whereby we fee that the Laws 
that obtain’d at the Time of the Entry of 
King William J. were the Englifh Laws, and 
principally thofe of Edward the Confeffor. 


sth, Que- Fourthly, The Fourth Particular is, The 
ftion. Pretenfionsof King William. to the Grown 
What Of England, and what kind of Conqueft he 
kind of made; and this will be beft rendered and 
Conqueft -underftood by producing the Hiftory of that 
Wiliam l. Bufinefs, as it is delivered over to.us by the 
made. ancient Hiftorians that lived imcor peas 

: that 
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‘that Time: The Sum, or Totwm whereof, 
“45 this. 

’~ King Edward the Confeffor having no 


Children, nor like'to have any, had Three 


Perfons related to him, whom he principal- 
ly favoured, viz. rf, Edgar eetheling, the 
Son of Edward, the Son of Edmond: Ironfide, 
Mat. Paris, Anno'1066. Edmundus autem laras 
ferreum Rex naturals de ftirpe Regum gennit Ed- 


‘wardum & Edwardus genuit Edgarum cui de 


jure debebatur Regnum Anglorum. 2dly, Ha- 
yold, the Son of Goodwin, Earl of Kent, the 
Confeffor’s Father-in-Law, he having married 
Earl Goodwin's Daughter: And, 34); Wiliam 
Duke of Normandy, who was allied to the 
‘Confeffor thus, viz. William was the Son of 
Robert, the Son of ‘Richard Duke of Nor- 
mandy, which Richard was Brother unto the 
Confeffor’s Mother. ‘Vide Hoveden, /ub initio 
Anni primi Willielmi primi. wat 
There was likewife a great Familiarity, 
as well as this Alliance, between: the Con- 
feffor and Duke Wiliam ; for the Confeffor 
had often made confiderable Refidencies 
in Normandy. And this gave a fair Expecta- 
tion to Duke William of fucceeding him in 
this Kingdom : And there was alfo, at leaft 
pretended, a Promife made him by the Con- 
fefor, That Duke William fhould fucceed 
“him in the Crown of England ; and becaufe 
Harold was in great Favour with the King, 
and of great Power in England, and there- 
fore the likelieft Man by his Affiftance to 
advance, or byphis’Oppofition'to-hinder or 
emperate’ the'Duke’s: Expectation, there 
G4 was 
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| 
Three Was. aifGontrd&t -made, between they Duke; 
Competi- and Harold in Normandy in the Confeffor shife-- 
— dimes Dhatberold fhould; after the Coufeffor’s ; 
of England Death; ali the Duke. in obtaining che: 
-Crowin@b fnglind. (Vide: Brompton, Hove - 
din, OG) Shortly after which the Canfeffor : 
died, andthen fep'd up: the Three: Com-- 
~peticors.to.the. Crown, viz. . 
0 Edgar. cxétheling, who was indeed -fa- . 
yvoured::bys ithe Nobility, but being an In-. 
fant, Was overborn by.the Power of Harold, , 
who thereupon began to fet. up for himfelf: : 
Wherenpoty Edgar, with his ‘Iwo. Sifters, , 
fled into\ Scotland ;,where«he, and one, of | 
his Sifters, <dying without Iffue, Adargaret, , 
this other; Sifter and Heir, married Makolm, , 
King of Scots; from whence proceeded the : 
“Race-of tthe Seortifh Kings, and from whom : 
Her prefent. Majefty Queen Anne s-dérived in 
a dire&i and uninterrupted Line. Tae 
2.. Harold, who having. at_firft raifed a. 
Power junder,,Pretence. of fupporting and | 
-preferving Duke William’s Title to this King. 
dom, .andihaving by Force fuppre{s'd Edgar, 
he thefeupon claimed, the, Crown.to him- 
{elf ; andi ‘pretending .an Adoption .or. Be- 
queéfts of thesKingdom, unto. him, by. ithe 
Gonfeflor, he {forgot his, Promife.made. to 
Duke | Willia@, and. ufurped the ‘Crown, 
which! Hesheld but. the, Space of, g Months 
and. 4 Days; Hoveden, 225) 
3. WiliamsDuke of »Norviandy, who'pre- 
otended a) Proimife of. Succeffion by the Con- 
»feffor, and a-Gapitulationjor: Stipulation by 
oHarclddomhisAtitance; and-had, itfeems, 
we : {. 
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0 far interefted the Pope in Favonr of his 
retentions, that he pronounced for WiViam 
again{t boch the others. 

- Hereupon the Dyke makes his Claim:to 
the Crown of England, gathered a power- 
jful Army, came over, and upon the r4th 
Jot Odober, Anno.1067. gave Harold. Battle, 
and oyerthrew him at that Place in Suffex, 
where William afcerwards founded Bartle- 
Abbey, in. Memory of that ViGory ; and 
then he took upon him the Government of 
ithe Kingdom, as King thereof, and upon 
Chriffmas following was folemnly crown’d 
jat Wefminfter by the Archbifhop of York ; 
jand he declared at his Coronation, That he 
Iclaimed che Crown not Fure Belli, but Fure 
ISucceffionsss and Brompton gives us this Ac- 
Icount thereof, Cuz nomen Tyranni exborrefce- 
ret & nomen legitimi principis inducre vellet pe- 
tiit confecrari ; and accordingly, fays the fame 
thor, the Archbifhop of 2ork, in refpeé of 
fome prefent Incapacity in the Archbifhop 
of Canterbury, Munus hoc adimplevit ip(um@g; 
Gulielmum Regem. ad jura Ecclefiee Anglicane 
tuenda © confervanda populumaque [uum rete 
regendum, C Leges rectas Statuendum, Sacra- 
mento folemniter adftrinxit; and thereupon he 
took the Homage of the Nobility. 

This being the true, though fhorr Ac- 
count of the State of thar Bifinefs, there 
heceffarily follows from thence thofe plain 
and unqueftionable Confequences. 


| Firft,, That. the. Conqueft of King Wil- 
iam I. was not a Conquett upon the Coun- 
| try 


89 


90 


tad 


‘Che ito of the Ch. ¢ 


try or People, but only upon the King of 
it, in the Perfon of Harold, the Ufurper; 
for William 1. came in upon a Pretence of 
Title of Succeffion to the Confefor ; and 
the Profecution and Succefs of the Bartle 
he gave to Harald was to make good his 
Claim of Succeffion, and to remove Harald, 
as an unlawful Ufurper upon his Right ; 
which Right was now decided in his Fa- 
vour, and determined by that great Trial 
by Battle. 

Secondly, That he acquired in Confe- 
quence thereof no greater Right than what 
was in the Confeffor, to whom he pretended 
a Right of Succeffion; and therefore could 
no more alter the Laws of the Kingdom 
upon the Pretence of Conqueft, than the 
Confefor himfelf might, or than’ the Duke 
himfelf could have done, had he been the 
true and rightful Succeffor to the Crown, 
in Point of Defcent from the Confeffor; nei- 
ther is it material, whether his Pretence 
were true or falfe, or whether, if true, it 
were available or not, to entitle him to the 
Crown ; for whatfoever it was; it was fuf- 
ficient to direct his Claim, and to qualify 
his Victory fo, that the Fas Belli thereby 
acquired could be only Vitoria in Regem, 
fed non in Populum, and put him only in the 
State, Capacity and Qualification of a Sue- 
ceffor to the King, and not as Conqueror 
of the Kingdom. | 

Thirdly, And as this his antecedent Claim 
kept his Acqueft within the Bounds of a 
Succeffor, and reftrained him from the un- 

’ limired| 
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limited Bounds and Power of a Con- 
gueror; fo his fubfequenr Coronation, Corona- 
and the Oath by him taken, is a fur- tionQath. 
ther unqueftionable Demonftration, that 
he was reftrain’d within the Bounds of 
a Succeffor, and not enlarged with the 
Latitude of a Victor; for at his Corona- 
tion, he binds himfelf by a Solemn Oath 
to preferve the Rights of the Church, and 
fto govern according to the Laws, and not 
abfolutely and unlimittedly according to ° 
the Will of a Conqueror. | 
_ Fourthly, That if there were any Doubt 
whether there might be fuch a Vidtory as 
‘might give a Pretenfion to him, of altering 
‘Laws, or governing as a Conqueror; yet 
to fecure from that poflible Fear, and to 
avoid it, he ends his Vi@ory in a Capitu- 
lation ; namely, he takes the ancient Oath 
of a King unto the People, and the People 
‘reciprocally giving or returning him that 
- Affurance that Subjects ought to give their 
Prince, by performing their Homage to 
‘him as their King, declared by the Victory 
he had obtain’d over the Ufurper, tobe the 
Succeffor of the Confeffor: And confequently, 
-if there might be any Pretence of Conqueft 
over the Peoples Rights, as well as over 
“Harold's, yet the Capitulation or Stipulation 
retnoves the Claim or Pretence of a Con- 
‘queror, and enftates him in the regulated 
Capacity and State of a Succeffor. And up- 
on all this it is evident, That King William 1. 
could not abrogate or alter the ancient 
“Laws of the Kingdom, any more than if 
he 
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he had fucceeded ithe Confeffor as hig lawful 

- Heir,-and had acquii’d the Crown by thes 

_ peaceable Courfe of Defcent, without any; 

Sword.drawn, tee 

And:thus much may fiffice, to thew that: 

King William I. didnot enter by fuch a: 

~ Right of Conqueft, as did or could alter: 
the Laws of this Kingdom. 

sth. Que. “Therefore I come to the laft Queftion I’ 

ftion. propofed to be confidered, viz. Whether de’ 

Whether Faéio ithere was any Thing done by King; 

William |, after his Acceffion to the Crown, | 

Laws. in feference either to the Alteration or! 

' Confirmation of the Laws, and how andj 

in what Manner the fame was done: And} 

this: being a Narrative of Matters of Fa@,| 

I thall divide into thofe Two Inguiries, | 

Viz. tf. What was done in relation to the : 

Lands and: Poffeffions of the Englifh : And} 

2dly, What was done in relation to the } 

Laws of the Kingdom in general : for both | 

of thefe will be neceflary to make up ai 

clear Narrative touching the Alteration or: 

Sufpenfion, Confirmation or Execution of 

the Laws of this Kingdom by him. | 

. .. Fif, Therefore touching the former, | 

wiz. What was done in relation to the: 

Lands. and Poffeffions of the Englifh. . Thofe 4 

Two Things mutt be premifed, viz, Firft, a 

Matter of Right, or Law; which is this, | 

That in .cafe this had been a Conqueft | 

upon the Kingdom, it had been at the Plea- | 

fure of the Conqueror to have taken all the ; 

Lands of the Kingdom into his own Poffef- : 

fion, to have put a Period to all former 4 

Titles, | 
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Titles, to have caticelled all former Grants, 
and te have given, a ir were, the’ Date 
and Original to every Man's Claim, {6 as 
to have‘ been no higher nor anciehter than 
fuch'his Conqueft, and to hold the fae by 


a Title derived wholly from afid ‘under. 
him.’ Tdonot fay, that every abflute'Con- 


queror of a'Kingdom will do thus, but that 
he may if he will, and have Powe? ‘to 

effed it. . 
Secondly, The Secotid Thing to be pre- 
mifed is; a Matter ‘of Fact, which is this; 
That Duke Wiliam brought in with'him a 
great’ Army of Foreigners, that would have 
expected a Reward oftheir Undertaking, 
and thérefore were doubrlefs very craving 
and’ importunate for Gratificatidns to be 
made'them by the Conqueror. Again, ic ig 
very probable, that of the Exglifh chemfelves 
there were Perfons of very various Condi- 
tions and Inclinations ; fome perchance did 
adhere to the Duke, and were Afiftant to 
him openly, or-at feaft under-hand, ‘towards 
the bringing him in; and thofe were fire 
to enjoy their Poffeflions, privately and 
quietly when the Duke prevailed: Again, 
{oii did without ail’ Queftion adhere to 
Hitold, and thofe in all probability’ were 
fevérely deale with, and difpoffets'd-of theit 
Lands, unlefs they, could make their Peace. 
Again, ‘poflibly there’ were othets: whto 
affifted Harold, partly out of Feat and’ Com= 
pulfien; yer thofe, poflibly, if they were of 
any’ Nore or Eminetice, fared little better 
than the reft. Agzin, there were fome that 
pro- 
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probably. ftood Neuters,-and medled nots ' 


and thofe, though.they could notjexpect 
much Favour, yet they might in Juftice ex- 


pect to enjoy their own. Again, it muft 
needs be, fuppofed, That the Duke:having 
fo great an Army of Foreigners, fo many / 
Ambitious and Covetous Minds to be fatis- . 


fied, fo many to be rewarded in. Point. of 


Gratitude ; and after fo great a Concnffion 


as always happens upon the Event of a Viz - 
ctory, it muft needs, upon thofe and fuch- | 
like Accounts, be evident.to any Man that - 
confiders Things of this Nature, that there » 
were great Outrages and Oppreflions com- » 
mitted by the Victor's Soldiers and. their ’ 
Officers, many falfe Accufations made a- . 


gainft innocent Perfons, great Difturbances 


and Evictions of Poffeffions, many. righr. 


Owners being unjuftly thrown ont,..and 
confequently many Occupations and Ufur- 


pations of other Men’s Rights and 'Poffef-: 


fions, and a long while before thofe Things - 
could be reduced to any quiet and regular 


Settlement. 


j 


Whatwas Lhefe general Obfervations. being pre- 5 
done after mifed, we will now fee what de Fudfo was - 
the Con- done in relation to Men’s Poffeffions, in * 


queft. Confequence of this Victory of the Duke. 


I. Firf, It is certain that he took into. his _ 


Hands all the Demeafn Lands of the Crown 
which were. belonging to Edward.the.Con- 
feffor at the Time of his Death, and.avoid- 
ed all the Difpofitions and Grants. thereof 

I made 
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made by Harold, during his fhort Reign ; 
and this might be one great End of his 
making that Noble Survey in the Fourth 
Year of his Reign, called generally Doorm/- 
day-Read, in fome Records, as Rot. Win= 
ton, Orc. thereby to afcertain what were 
the Poffeffions of the Crown in the Time 
of the Confeffor, and thofe he entirely re- 
fumed: And this is the Reafon why in 
fome of our old Books it is faid, Ancient 
Demeafn is that which was held by King #7 
liam the Conqueror ; and in others ’tis faid, 
Ancient Demeafn is that which was held by 
King Edward the Confeffor, and both true in 
their Kind; and in this Refpect, viz. That 
whatfoever appeared to be the eres 
at the Time of his Death, was aflumed 
by King William into his own Poffef- 
fion. ; 

Secondly, It is alfo.certain, That no Per- 
fon fimply, and guatenus an Englifh Man, 
was difpoffefs’d of any of his Poffeffions, 
and confequently their Land was not pre- 
tended unto as acquired Fure Belli, which 
appears moft plainly by the following Eyi- 
dences, viz. 


Firff, That very many of thofe Perfons 
that were poffleffed of Lands in the Time.of 
Edward the Confeffor, and fo returned up- 
on the Book of Doomfday, retain’d the 
fame unto them and their Defcendants, and 
fome of their Defcendants retain the fame 
Poffeffions to this Day, which could’ nor 
have been, if prefently Fure Belli.ac Vittoria 

unt 
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uhiver[alis, the Lands of the Englifh had been 
vetted inthe Conquerof. And again, — 

Secondly, We do find; that.in- all Times, 
even fuddenly after the Conquefty the: 
Charters of the ancient Saxon Kings were’ 
pleaded and allowed, and Titles made and’ 
creatéd by them to Lands, Liberties, Fran- 
chifes, and Regalities, affirm’d and adjudg—’ 
ed undér William I. Yea; when’ thar Ex- 
ception has been offered, ‘That by the Con- 
queft thofe' Chatters had loft their Force, 
yet. thofe Claims were allowed’ as in 7 E. 3. 
Fines, as. mentioned by Mr. Selden, in his 
Notés. upon Eadmeérus, which could not be, 
if there had been fuch a Conqueft as. had’ 
vefted all Mens Rights in the Conqueror. 

“Thirdly, Many Recoveries were had fhortly. 
after this Conqueft, as well by Heirs as Suc. 
ceffors of the.Seizin of their Predeceffors 
before the Conqueft. We flall take one or 
two Inftances for all; namely, that famous 
Record apud Pinendon, by thé Archbifhop of 
Canterbury, in the Time of King William T, 
of the Seizin.and-Title of his Predéceffors 
béfore:the Conqueft : See the wholé Proce {fs 
and Proceedings thereupon ih the End of 
Mr...Selden’s Notes upon Eadmerus; and fee 
Spelman's Gloffary, Title Dresches. Upon thefe 
Inftances, and much more that might be’ 
added, it is without Contradiction, That the 
Rights atid Inheritances of she Englith qua Tales,, 
were not abrogated or itnpeach’d by, this Con- 
quett, bue continued notwithftanding the. 
ame; for, as is before obferv'd,-it was Fure 
Belli quoad Regem, Jed non guoad Populum. ‘ 
4 ut 
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But to defcend to fome Particulars: The 
Englifh Perfons, that the Conqueror had to 
deal wich, were of Three Kinds, viz. Firft, 
Such as adhered to him againft Harold the 
Ufurper ; and, without all Queftion, thofe 
continued the Pofleffion of their Lands, 
and their Poffeffions were rather encreafed 
by him, than any way diminifhed. Second- 
ly, Such as adhered to Harold, and oppofed 
the Duke, and fought againft him; and 
doublefs, as to thofe, the Duke after his 
Vi@ory ufed his Power, and difpoffefsd 
them of their Eftates : Which Thing is ufual 
upon 4ll Conclufions and Events of this 
Kind, upon a double Reafon; 1, To fecure 
himfelf againft the Power of thofe that op- 
pos'd him, and to weaken them in their 
Eftates, that they fhould not afterwards be 
enabled to make Head againft him. And, 
2dly, To gratifie thofe that aflifted him, 
and to reward tlicir Services in that Expe- 
dition ; and to make them firm to his Inte- 
reft, which was now twifted wich their 
own: For it can’t be imagined, but that the 
Conqueror was afljfted with a great Com- 
pany of Foreigners, fome that he favour'd, 
ome that had highly deferved for their 
Valour, fome that were neceflitous Soldiers 
of Fortune, and others that were eicher 
ambitious or covetous: All whofe Defires, 
Deferts, or Expectations, the Conqueror 
had no other Means to {fatisfie, but by the 
Eftates: of fuch as had appeared open Ene- 
tnies to him ; and doubtleis, many innocent 
Perfons fuffered in this Kind, under falfe 

Le Sug- 
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Suggeftions and Accufations, which occa- 


fioned great Exclamations by the Writers of 
thofe Times againft the Violencies and Op- 
preffions which were ufed after this Vido- 


~ ry. And, Thirdly, Such as ftood Neuters, and 


meddled not on either Side during the Con- 


troverfie: And doubtlefs, for fome Time 
after this great Change, many of thofe fuf- 
fered very much, and were hardly ufed’in 
their Eftates, efpecially fuch as were of the 
more Eminent Sort. sts 

Gervafius Tilburienfis, who wrote in the 
Time of Hen. I. Libro 1° Cap. Quid Mure 
drum & quare fic dittum, gives us a large 
Account of what he had traditionally learn- 
ed touching this. Matter, to this Effe@, viz, 
Poft Regni Conquifitionem & Perducllium Sub- 
jettionem, 8c. Nomine autem Succeffionis a tem 
poribus fubacte Gentis nibil abi Vendicarent, &C. 
7. ¢. After the Conqueft of the Kingdom, 
and Subjection of the Rebels, when the 
King himfelf and his great Men had fur- 
veyed their new Acquifitions; and ftri@ 
Inquiry was made, who there were that, 
fighting againft the King, had faved them. 


elves by Flight: From thefe, and the Heirs 


of fuch as were flain in Battle, fighti 
again{t him, all hopes of Succeffion, or o} 
poileiling their Eftates; for the People be- 
ing fubdued, they held their Lives. as a 
Favour, ¢c. 

But Gervafe, as he {peaks fo liberally, in 
relation. to the Conqueft, and the Subacta 
Gens, ashe terms us; fo it fhould feem, he 
Was in great Meafure miftaken in this Re- 

lation ; 
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lation : For it is moft plain, That chofé that Lands of 
were not engaged vifibly in the Affiftance Neuters 
Of Harold, were not, according to the Rulés vies 
of thofe Times, difabled to enjoy their Pof- j 
feffions, or make Title of Succeflion to their 
Aneeftors, or tranfmit to their Pofterity 
as formerly, tho’ poflibly fome Oppreffions 
might be ufed to particular Perfons here 
and there to the contrary. And this ap- 

pears by that excellent Monument of An- 
tiquity, fet down im Sir H. Spelman's Gloffary, 
in the Title of Drenches or Drenges, which 
I fhall here: tran{cribe, viz. 


Edwinus de Sharborne, Er-quidam alii qui 
ejecti fuerunt & Terra {uis abierunt ad conqpe- 
ftorem & dixerunt ei, quod nunquam ante con- 
queftum nec in conqueftum nec poft, fuerunt con~ 
tra Regem ipfum in-Concilio aut:im auxilio fed 
tenuerunt fe in pace, Et hoc parati {unt probare 
gualiter Rex vellet Ordinare, Per quod idem Rex 
facit Inquivi per totam Angliam fiita fuit, quod 
quidem probatum fuits propter quod: idem Rex 
precepit ut omnes illi qui fic tennerunt fe in pace 
in forma preditta quod ipfi rebaberent omnes 
Tervas & Dominationes fuas adéeo imtegre & in 
pace ut unquam babuerunt vel tennerunt ante con- 
gueftum (uum, Et quod ipft in pofterum vocaren~ 
tur Drenges. 


But it feems the Pofleffions:of:the Church Church 
were not under this: Difcrimination, for Landsnot 
they being held not in Right of the Per- ee 
fon, ‘but of the Church, were not fabje@ to °* 
any Confifcation by the Adherence of the 

2 sft Pof- 
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Poffeffor to Harold the Ufurper: And there- 
fore, tho’ it feems Stigand Archbifhop of 


» Canterbury, at the coming in of William I. 


Charters 
for ree 
ftoring 
Lands to 
Churches 
Ce. 


had been in fome Oppofition againft him 
which probably might be the true Caufe 
why he perform’d not the Office of his 
Coronation, which of Right belonged to 
him, tho’ fome other Impediments were 
pretended, Vide Ezdmerus it initio Libri, and 
might alfo poffibly be the Reafon why a 
confiderable part of his Poffeffions were 
granted to Odo Bifhop of Bayonne, but were 
afterwards recovered by Lanfrank, his Suc- 
ceffor, at Pinendon, in pleno Comitatu, ubi Rex 
precepit totum Comitatum abfque mora confi- 
dere, G» bomines Comitatis omnes Francigenos & 
precipue Anglos in antiquis Legibus & Con{uetur 
dinibus peritos, in unum convenire. sata 
To this may be added thofe feveral Grants 
and Charters made by King William I. men- 
tioned in the Hiftory of Ely, and in Eadme- 
ras, for Reftoring to Bifhopricks and Abbiés 


fuch Lands, or Goods, as had been taken 


away from them, viz. 


Willielmus Dei gratia Rex Anglorum, Lan- 
—_ Archiepifiopo Cantuar’ & Galfride Epi-' 


-feopo Conftantiarum &» Roberto Comiti de ou & 


Richardo filio Comitis Gileberti & Hugoni de 
Monteforti, {uifque aliis proceribus Regni Anglie 
falutem. Summonete Vicecomites meos ex meo pre- 
cepto, & ex parte mea eis dicite ut reddant Epi- 
fcopatibus meis &» Abbatiis totum Dominium om- 
ne{que Dominicas terras quas de Dominio Epifco- 
patuurs meorum, & Abbatiarum, Epi{copi om o 

ates 
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Abbates ers vel lenitate vel timore vel cupiditate 
dederunt vel babere confenferunt vel ipft violentia 
| fua inde abjtraxerunt, c quod hattenus injufte 
| poffiderunt de Dominio Ecclefiarum mearum. Et 
_ nifireddiderint ficut eos ex parte mea {ummonebitisy 
vos ipfos wclint nolint, conftringite reddere; Et 
quod fi quilibet alius vel aliquis veftrum quibus 
banc ‘fuftitiam impofai eju{dem querelz fucht 
reddat fimiliter quod de Domino Epi{copatuum vel 


Abbatiarum mearum habuit ne propter illud quod 


inde aliquis veftrum habebit, minus exerceat [wper 
meos Vicecomites vel alios, quicunque teneant 
Dominium Ecclefiarum mearum, quod Pracipio, 
Oc. 

Willielmus Rex Anglorum omnibus {uis fidelibus 
fuss & Vicecomitibus in quorum Vicecomitatibus 
Abbatia de Heli Terras haber falutem. Precipio 
ut Abbatia pred. habeat Ones con[uitudines {ucs 
feilicet Saccham @ Socham Tol & Team & In- 
fanganetheof, Hamfocua & Grithbrice Fithwite 
& Ferdiyite infra Burgum & extra © omnes 
alias forisfatturas in terra (ua fuper fuos homines 
ficut habuit Die qua Rex Edwardus fuit vivus 
& mortuus, & ficut mea juffione dirationatz 
apud Keneteford per plures Scyras ante meos 
Barones, viz. Galfridum Conftantientem Ep. & 
Baldewine Abbatem, &c. Teffe Rogero Bigot. 

Willielmus Rex Angl. Lanfranco Archiepo , é 
Rogero Comiti Moritonie, &» Galfrido Conftan- 
tien Epo. falutem. Mando vobis & Pracipso 
ut iterum faciatis congregari omnes Scyras qua 
interfuerunt placito babito de Terris Ecclefia de 
Heli, antequam mea conjux in Narmaniam no-~ 
viffime veniret, cum quibus etiam fint de Bareni- 
bus mew, qui competenter adeffe poterint C 


preditte 


P 
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praditte placito interfuerint @& qui terras ejuf= 
dem Ecclefie tenent; Quibus in unum congree 
gates eligantur plures de illis Anglis qui fciunt 
quomodo Terre jacebant prefate Ecclefie Die 
qua Rex Edwardus Obiit, & quod inde dixerint 
ibidem jure jurando teftentur ; quo facto reftituens 
tur Ecclefie terre quein Dominico {uo erant die 
obitus Regis Edwardi ih aig his quas homines 
clamabant me fibi edits illas vero Literss mihi 

ignificate que fint, ui eas tenents Dui au= 

i oa = art an proculdubio debent 

teneri de Ecclefia faciant concordiam cum Abbate 
quam Meliovem poterinty & fi noluerunt terra 
remancant ad Ecclefiam, Hoc quogue detinentibus 
Socham & Saccam fiat, 8c. = 

_ Willielmus Rew Anglorum, Lanfranco Archie~ 
pif’, & Ge Epifc. G& R. Comiti Me falu- 
tem, &c. Defendite ne Remigius Epifcopus 
novas confuetudines requirat infra Infulam 
de Heli, Nolo enim quod ibi habeat nifi illud 
quod Anteceflor ejus habebat Tempore 
Regis Edwardi Scilicet qua die ipfe Rex mortuus 
eff. Et fi Remig. Epifcopus inde Placitare vo- 
luerit placitet inde ficut feciffet tempore 
Regus Edw. & placitum iftum fit in veltra 
prefentia; De enfbodia de Norguic Abbatem Si- 

“meonem quietum effe demittite; Sed ibi municic- 

mem {uam conduci faciat & cuftodiri. Facite 

remanere placitum de Terris guas Calumnian- 
tur Willielmus de on, & Radulpbus filius Guale- 
vanni, & Robertus Gernon ; fi inde placitare 
noluerint fiat inde placitaffent tempore 

Regis Edwardi, ¢ ficut in eodem tempore 

Abbatia confuetudines fuas babebat, Volo ut 

eas omnino faciate habere ficut Abbas per Char- 

aM tas 
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| tas fuas, & per Teltes fuos eas deplacitare 
| poterit. 


I might add many more Charters to the Ecclefia. 
| foregoing, and more efpecially thofe fa- tical Ju- 
| mous Charters in Spelman’s Councils, Vol. 2. i 
F es 14. & 165. whereby it appears, That gPhone 
| King William 1. Communi Concilio, & Concilio Temporal 
| Archiepifcoporum, Epifcoporum & Abbatum, o 
| omnium Principum & Baronum Regnt, inftituted 
| the Courts.for holding Pleas of Eccle- 

' fiaftick Caufes, to be feparate and diftin& 
| from thofe Courts that had Jurifdition of 
- Civil Caufes. Sed de his plufquam {atis. 

And thus I conclude the Point I firft 
propounded, viz. How King William 1. 
after his Victory, dealt with the Poffeffions 
of the Englifh, whereby ic appears that there 
| was no Pretence of an Univerfal Conquett, 
or that he was a Vidor in Populum; neither 
did he claim the Title of Englifh Lands upon 
that Account, but only made ufe of his 
Viaory thus far, to feize the Lands of fuch 
as had oppos'd him: Which is univerfal in 
all’ Cafes of Victories, tho’ without the Pre- 
tence of Conquett. 

Secondly, Therefore I come to the Second 24 Que. 
general Queftion, viz; What was done in ftion. 
relation to the Laws? It is very plain, that 
the King, after his Vidtory,, did, as all wife 
Princes would. have done, -endeavour .to 
| make a ftri@er Union between England and 

" Normandy; and inorder thereunto, he endea- 
voured to bring in the French inftead of the 
Saxon Language, then ufed in England: De- 

Hi 4 — diberavit 
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voured a 
Union, 
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Language 
and Laws’ 
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liberavit {ays Holcot) quomodo Linguam Saxoni- 
cam polit deftruere, & Anglicam & Normani- 
cam tdiomate concordare C® ideo ordinavit quod 
nullus in Curia Regs placitaret nift in Lings 


ata 


Gallica, &c. From whence arofe the Pra@ice 


of Pleading in our Courts of Law in the 
Norman or Freach Tongue, which Cuftom 
continued till the Statute of 36 E, 3... The 

And as he thus endeavoured to make a 
Community in their Language, fo poffibly 
he might endeavour to make the like in heir. 
Laws, and to introduce the Norman Laws 
into England, oras many of em ashe thou ht 
convenient ; and it is very probable, that 


after the Vi@ory, the Norman Nobility and _ 


Soldiers were {cattered through the whole 


Kingdom, and mingled with the Englifh, — 


which might poffibly introduce fome of the 
Norman Laws and Cuftoms infenfibly into 
this Kingdom; and to that End, the Con- 
queror did induftrioufly mingle the Englifh 
and Normans together, fhuffling the Normans 
into Englifh Poffeflions here, and putting the 
Englifh into Poffeffions in Normandy, and, 
making Marriages among them, efpecially 
between the Nobility of both Nations. 

This gave the Englifh a Sufpicion, that 
they fhould fuddenly have a Change of their 
Laws before they were aware of it. But it 
fell out much better: For firft, there arifing 
fome Danger of a Defe@ion of the Englifh, 


countenanced by the Archbifhop of York in 


‘the North, and Frederick, Abbot of St. Albans 


in the South; the King, by the Perfwafions of 
Lanfrank, Archbifhop of Canterbury, Pro bona 
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pacis apud Berkhamftead juravit {uper Animas 
yeliquias Santti Albani taGtifque Sacrofanttis The 
Evangeliss (miniftrante juramento Abbate Frede- Englifs 
rico) ut bonas G approbatas antiquas Regni Leges Se 
poh Gees onfirme 
quas fantti. & pii Anglia Reges ejus Antecefores, o4 
 maxime Rex Edvardus ftatuit inviolabiliter 
obfervaret; Et fic pacificati ad propria lati recef- 
Serunt. Vide Mat. Pars in Vita Frederici Abe 
bati Santti Albani. = 
But altho’ now, upon this Capitulation, 
the ancient Englijh Laws were confirm’d, 
and namely, the Laws of St. Edward the 
Confeffor ; yet it appeared not what thofe 
aws were: And therefore, in the Fourth 
Year of his Reign, we are told by Houcden; 
in a Digreffion he makes in his Hiftor 
under the Reign of King Hen. II. and alfo 
in the Chronicle of Litchfield. : 
Willielmus Rex, Anno quarto Regni{ui Confilia 
Baronum fuorum fecit Summonari per Univerfos 
Confulatos Anglia, Anglos Nobiles & Sapientes & 
Sua Lege eruditos ut eorum jura & con{uetudines 
ab ipfis audiret, Elects igitur de fingulis totins 
Patria Comitatibus viri duodecim, jurejurande 
cinfirmaverunt ut quoad poffint recto tramite 
neque ad Dextram neque ad Siniftram partem 
divertentes Legum {uarum con{uetudinem & fan- 
citam patefacerent nibil pretermittentes nibil ads 
dentes, nibil prevaricando mutantes, &c. And 
then fets down many of rhofe ancient Laws 
approvd and confirm’d by the King, and 
Commune Concilium ; wherein it appears, that 
he feems to be mott pleafed with thofe Laws 
that came under the Title of Lex Danica, 
as moft confonant to the Norman Cuftoms, 
is | oa 


Ae Cotte 
efor's 
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Confirm. 
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Quo auditu mox univerfi compatrioti qui Leges 
dixerint Triftes effetti, uno minifterio deprecar 


funt quatenus permitteret Leges fibi proprias & 


confuetudines autiquas habere in quibus vixerunt 
Patres, & ipfi in iw nati & nutriti funt, quia 
durum Valde fibi foret fufcipere Leges igno- 
tas, & judicare de iis que nefciebant; Rege 
vero ad flettendum ingrato exiftente, tandem eum 
perfecuti funt deprecantes quatenus pro Anima Regis 
Edvardi qui eas [ub diem {uum eis concefferat Baroe 
nes & Regnum & cujus orant Leges non aliorum 
extranecorum cogere quam {ub Legibus perfewerare 
patriss ; Unde Confilio habito Precatui Baronum 
tandem acquievit, &c. pee : 
Gervafius Tilburienfis, who lived nearer that 
Time, {peaks fhortly, and to. the Purpofe, 
thus: Propofitis Legibus Anglicans fecundum 
triplicitam earum Diftinttionem, i. e. Mérchen- 
lage, Weftfaxon-lage, & Dane-lage guaf- 
dam earum reprobans quafdam autem appro- 
bans, his pintbiarines Leges Neuftrie quas ad 
Regni Pacem tuendam efficaciffime videbantur, 
Bech. eee y 
So that by this, there appears to have 
been a double Collection of Laws, viz. 
Fir, The Laws of the Confeffor, which 
were granted and confirmed by King Wil- 
am, and are alfo called the Laws of King 
Wiliam, which are tranfcribed in Mf. Sel- 
dens Notes upon Eadmerus, Page 173. the 


- Title whereof is thus, wiz. Ha funt Leges 


& Confuetudines quas Willielmus Rex conceffit 
wniverfo populo Anglia poff [ubattam Terram 
eadem funt quas Edvardus Rex cognatus ejus 
obfervavit ante ewm: And thefe feem to be the 

very 
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very fame that Ineulfus mentions to have 
been brought from London, and placed by 
him in the Abbey of Crow/and in the Fifteenth 
Year of the fame King William, attuli eadem 
Vice mecum Londini in meum Monafterium Legum 
Volumen, &c. 
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Secondly, There were certain additional And 
Laws at time eftablifh’d, which Gervajias others 
Tilburienfis calls, Leges Neuftriae quae efficacifima added, 


videbantur ad tuendam Regni pacem; which 
feems to be included in thofe other Laws of 
King //illiam tranfcribed'in the fame Notes 
upon Eadmerus, Page 189, 193, c. whichin-~ 
deed were principally defigned for the Efta- 
blifhment of King William in the Throne, 
and for the fecuring of the Peace of the 
Kingdom, efpecially between the Englifh and 
Normans, as appears by thefe Inftances, viz. 
The Law de Murdro, or the Common 
Fine fora Norman or Frenchman lain, and 
the Offender not difcovered: The Law 
for the Oath of Allegiance to the King’: 
The Introduction of the Trial’ by fingle 
Combat, which many Learned Men have 
thought was not in Uleherein England before 
William 1. And the Law touching Knights 
Service, which Bracion, Lib. 2. fuppofes to 
be introduced by the Conqueror, viz. Quod 
omnes Comites Milites O Servientes & univerfi 
liberi homines totins Regni habeant & teneant 
fe femper bene in Armis & in Equis ut decet & 
quod fint femper prompti & bene parati ad Ser- 
vitinm fuuna integrum nobis explendum & per- 
agendum cuns {emper Opus affuerit fecundum quod 
gobs de Feodo debont & Tenementis furs de Fure fa- 
cers 
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cere” ficut illis Latuimnus per Commune Concilium 
totius Regni noftri praditti, & illis dedimus & con= 
ceffimus in Feodo jure hereditario. Wherein we 
may obferve, that this Conftitution feems to 

oint at Two Things, viz. The affizing of 
Mian for Arms, which was frequent under 
the Title De afidenda ad Arma, and is after- 
wards particularly enfore’d and re@ified 
by the Statute of Winton, 13 E. 1: and nexe 
of Conventional Services referved by Te- 
sures upon Grants made out of the Crown 
or Knights Service, called in Latin, Forinfe- 
cum, or Regale' Servitium. a. 
- And Note, That thefe Laws were not im- 
poled ad Libitum Regis, they were fuch 
as were fettled per Commune Concilinm Regni, 
and poflibly at thatvery Time when Twelve 
out of every County were return’d to af- 
certain the Confeffor’s Laws, as before is men- 
tioned out of Hovedes, which appears to be 
as fufficient and effe@tual a Parliament as 
ever was held in England. 
~ By all'which it is apparent, Fir, That 
William I. ‘did not pretend, nor indeed could 
he pretend, notwithftanding this Nominal 
Conqueft, to alter the Laws of this King- 
dom without common Confent in Communi 
ConeilioRegni, or in Parliament. And, Second- 
ty, That if there could be any Pretence of 
any fuch Right, or if in that turbulent Time 
fomething of that Kind had happened ; yet 
by all thofe folemn Capitulations, Oaths, 
and Concefflions, that Pretence was wholly 
avoided, and the ancient Laws of the King- 
dom ferticd, and were-not to be altered, or 
: ee fcc ae 
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added unto, at the Pleafure of the Cot. 
queror, without Confent in Parliament. 

In the Seventeenth Year of his Reign; 
(or as fome fay, the Fifteenth) he began 
that great Survey, recorded in Two Books, 
called, The Great Doom{day Book, and Little 
Doom{day Book, and finifhed it in the Twen- 
tieth Year of his Reign, Anno Domini 1086, 
as appears by the learned Preface of Mr. Sel- 
den to Eadmerus, and indeed by the Books 
themfelves. The Original Record of which 
is ftill extant, remaining in the Cuftody of 
the Vice-Chamberlains of Her Majefties Ex- 
chequer. This Record contains a Survey of 
all the ancient Demeafn Lands of the King- 
dom, and contains in many Manors, not 
only the Tenants Names, with the Quantity 
of Lands and their Values, but likewife the 
Number ' and Quality of the Refients or 
Inhabitants, with divers Rights, Privileges, 
and Cuftoms claimed by them; and being 
made and found by Verdict or Prefentment 
of Juries in every Hundred or Divifion upon 
their Oaths, there was no Receeding from, 
or Avoiding what was written in this Re. 
cord : And therefore as Gervafins Tilburienfis 
fays, Page 41. Ob hoc mos eundem Librum 
Judiciarium Nominamus ; Non quod in eo de 
propofitts aliquibus dubia feratur fententia, fed 
guod ab eo ficut ab ultimo Die fudicii non licet 
ulla ratione difcedere. 

And thus much fhall fuffice touching the 
Fifth General Head; namely, of the Pro- 
grefs made after the Coming in of King 

William, 
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William, relating to. the Laws of England, 
their Eftablifhment, Settlement, and Altera- 
tion. If any one be minded to fee what this 
Prince did in reference to Ecclefiafticks, let 
him confult Ezdimerns, and the Learried Notes 
of Mr. Selden upon it, efpecially Page 167, 
168, @c. where he fhall find how this King 
divided. the Epifcopal Confiftory from the 
County Court, and how he reftrain’d the 
Clergy and their Courts from exercifing 
Ecclefiaftical Jurifdi@ion upon Tenants i# 
Capite. 


CHAP. 
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CHAP. VI. 


Concerning the Parity or Similitude of the 
Laws of England azd Normandy, and 
the Reafons thereof. 


gt great Similitude that in many OurLaws 
Things appears between the Laws. of ed tae 
England, and thofe of Normandy, has given ac Pag 
fome Occafion to fuch as confider not well mans. 
of Things, to fippofe that this happened 
by the Power of the Conqueror, in Con- 
forming the Laws. of this Kingdom to 
thofe of Normandy ; and therefore will needs 
have it, that our Englifh Laws ftill retain 
the Mark of that Conqueft, and that we 
received’ our Laws from him as from a 
Conqueror; than which Affertion, (as it 
appears even by what has before been faid) 
nothing can be more. untrue. Befides, if 
there were any Laws derived from the Nors 
mans tous, as perhaps there might be fome, 
yea, poflibly many ; yet it no more con- 
cludes the Pofition to.be true, that we re- 
ceived fuch Laws per Modum Conqueffus, than 
if the Kingdom of England fhould at. this 
Day take fome of the Laws of Perfia, Spain, 
Egypt, or Afjria, and by Authority of Par- 
liament fetcle them here. Which tho’ they 
were for their Matter Foreign, yet their 
obligatory Power, and their formal Nature 

3 or 
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or Reafon of becoming Laws here, were 
not at all due to thofe Countries, whofe 
Laws they were, but to the proper and 
intrinfical Authority of this Kingdom by - 
which they were received as, or enacted 
into, Laws: And therefore, as no Law that 
is Foreign binds here in England, till it be — 
received and authoritatively engrafted into 
the Law of England; fo there is no Reafon 
in common Prudence and Underftanding 
for any Man to conclude, that no Rule or 
Method of Juftice is to be admitted in a 
Kingdom tho’ never fo Ufeful or Beneficial, 
barely upon this account, That another 
People entertain’d it, and made it a Part of 
their Laws before us. 

‘But as to the Matter it felf I fhall con- 
fider, and enquire of the following Par- 
ticulars, viz. 


1. How long the Kingdom of England 
and Dutchy of Normandy ftood in Conjun- 
&ion under one Governor. 

2. What Evidence we have touching the 
Laws of Normandy, and of their Agreement 
with ours. 

3. Wherein confifts that Parity or Difs 
parity of the Englifh and Norman Laws. 

4. What might be reafonably judged to 
be the Reafon and Foundation of that 
Likenefs, which is to be found between the 
Laws of both Countries. © 


Firft, Touching the Conjunétion under 
one Governor of England and Normandy, we 
I . are 


Ch. 6. Comtion Lato of England. 113 


are to know, That the Kingdom of England 
and Dutchy of Normandy were de facto in 
Conjunétion under thefe Kings, viz. Wil- 
liam I. William Il. Henry 1. King Stephen, 
Henry Il. and Richard 1, who, dying without 
Iffue, left behind him Arthur Earl of Bri- 
tain, his Nephew, only Son of Geoffry Earl 
of Britain, fecond Brother of Richard I. and 
Fobn the youngeft Brother to Richard I. 
who afterward became King of England by 
ufurping the Crown from his Nephew Ar- 
thur. But the Princes of Normandy ftill ad- 
hered to Arthur, ficut Domino Ligeo {uo dicentes 
Fudicium & Con[uetudinem effe illarum Regionum 
ut Arthurus Filins Fratrss Senirows in Patrimonio 
fibi debito & bareditate Avunculo {uo fuccedat 
eodem jure quod Gaulfridus Pater ejus effet habi- 
turus ft Regt Richardo defunto [upervimiffer. 

And therein they faid crue, and the Laws Elder 
of England were the fame, Witnefs the Suc- wa 
ceflion of Richard Il. to Edward WI. alfo 77081" 
the Laws of Germany, and the ancient Saxons the Fa. 
were accordant hereunto; and it was ac- ther, his 
cordingly decided in a Trial by Battle, un- Son to 
der Orbo the Emperor, as -we are told by imberit. 
Radulphas, de Diceto (ub Annogas. And fuch 
are the Laws of France to this Day, Vide 
Chopimus de Domanio Francié, Lib. 2. Tw. 12. 

And fuch were the ancient Cuftoms of the 
Normans, as we are told by the Grand Con- 
tumier, cap. 99. And fuch is the Law of 
Normandy, and of the Ifles of Ferfey and 
Guernfey (which fome time were Parcel 
thereof } at this Day, as is agreed by Terrier, 
the beit Expofitor. of we Cuftoms, Lid. 2. 


Cap. 
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cap. 2. Andfo it was adjudg’d within my 
Remembrance in the Ifle of Ferfey, ina 
Controverfie there, between Fobu Perchard 
and Fobn Rowland, for the Goods and Effate . 
of Peter Perchard. | i 

But neverthelefs, Fobx the Uncle of Ar- 
thur came by Force and Power, Et Rotoma- 
gum Gladio Ducaths Normannia accintlus eft 
per Minifterium Rotomagenfis Archiepifcopi, as 
Mat, Paris fays; and fhortly after alfo ufur- 
ped the Crown of England, and imprifoned 
his Nephew Aribur, who died in the 
Year 1202. being as was fuppofed Murther- 
ed by his faid Uncle, Vide Mat. Paris in 
fine Regnt Regis Rici’ Primi, and Walfingham in 
his Ypodigma Neuftrie {ub eodem Anno 1202. 

And to countenance his Ufurpation in 
Normandy, and to give himfelf the better 
Pretence of Title, he by his Power fo far 
prevailed there, that he obtained a change 
of the Law there, purely to ferve his Turn, 
by transferring the Right of Inheritance from 
the Son of the elder Brother to the younger 
Brother, as appears by the Grand Contamier, 
cap.99. But withal, the Glofs takes notice of 
it as an Innovation, and brought in by Men 
of Power, tho’ it mentions not the particular 
Reafon, which was as aforefaid. 

The King of France (of whom the Dutchy 
of Normandy was holden) highly refented 
the Injury done by King Fobn to his Nephew 
Arthur, who as was ftrongly fufpected came 
not fairly ro his End. He fummoned King 
Fobn as Duke of Normandy into France, to 
give an Account of his A@ions, and upon 

his 
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his Defaule of appearing, he was by King 
Philip of France forejudged of the faid Duchy, 
Vide Mat. Paris, in initio Regni Fohannis; and 
this Sentence was {fo effectually put in Exe- 
cution, that in the Year 1204. Mat. Paris 
tells us, Tota Normannia, Turania Andegavia, 
& Pittavia cum Civitatibus & Caftellis & 
Rebus aliis preter Rupellam, Toar, & Mar 
Caftellam funt in Regis Francorum Dominiam 
devoluta. 

- But yet he retained,. tho’ with much Dif- 
ficulty, the Iflands of Ferfey and Guernfey, 
and the uninterrupted Pofleflion of fome 
Parts of Normandy for fome time alter, and 


Its 


both he and his Son King Hen. TL kept .. 


the Stile and Title of Dukes of Normarn- 
dy, 8c. till the 43d Year of King. Hen. III. 
at which time for 3000 Livres Tournow, and 
upon fome other Agreements, he refigned 
Normandy and Anjou to the King of France, 


and never afterwards ufed that Title, as - 


appears by the Continuation of Adar. Pars, 
fub Anno 1260. only the four Iflands, fome 
time Parcel of Normandy, were ftill, and to 
this Day, are enjoyed by the Crown of 
England, viz. Ferfey, Guernfey, Sarke, and 
Aldernay, tho’ they are ftill governed undér 
their ancient Norman Laws. 

Secoudly, As to the Second Inquiry, What 
Evidence we have touching the Laws of 
Normandy: The beft, and indeed only com- 
mon Evidence of the ancient Cuftoms and 
Laws, of Normandy, is that Book which is 
balled, The Grand -Conttmier of Normandy, 
Which iii Mater ibs bas beett illuftrated, 

i 3 tioe 
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not only wirh a Letis and French Glofs, but 


alfo with the Commentaries of Terrier, a 
French Author. 


This Book does not only contain many — 


of the ancienter Laws of Normandy, but 


moft plainly it contains thofe Laws and Cu- — 


ftoms which were in Ufe here in the Time 
of King Hen. Il. King Rich. I. and King fobs, 
yea, and fuch alfo as were in Ufe and Pra- 
étice in that Country after the Separation 
of Normandy from the Crown of England ; 
for we fhall find therein, in their Writs and 
Proceffes, frequent Mention of King Ric. I. 
and the entire Text of the 110th Chapter 
thereof is an Edi&t of Philip King of France, 
after the Severance of Normandy from the 
Crown of England. (1 fpeak not of thofe 
additional Edi&s which are annex’d to that 
Book of a far later Date.) So that we are 
not to take that Book as a Colle@ion of the 
Laws of Normandy, as they ftood before the 
Acceffion or Union thereof to the Crown 


‘of England; but as they ftood long after, 
~ under che Time of rhofe Dukes of Normandy 


that fucceeded William I. and it feems to 
be a Collection made after the Time of 
K. Hen. Il. or at leaft after the Time of 
K. Fobn, and confequently it ftates their Laws 
and Cuftoms as they ftood in Ufe and Pra- 
tice about the Time of thar Collection 
made, which Obfervation will be of Ufe 
in the enfuing Difcourfe. 

Thirdly, Touching the Third Particular, 
viz, The Agreement and Difparity of the 
Laws of England and Normandy. It is very 

trues, 


true, we fhall find a great Suitablenefs in 
their. Laws, in many Things agreeing with 
the Laws ot England, efpecially as they ftood 
in the Time Mt Hen, II. the beit Indi- 
cation whereof we have in the Collection 
of Glanville, the Rules of Defcents, of 
| Writs, of Procefs, of Trials, and fome other 
Particulars, holding a great Analogy in both 
Dominions, yet not without their Diffe- 
rences and Difparicies in many Particu- 
lars, viz. 
Firft, Some of thofe Laws are fuch as were 
never ufed in England ; for Inftance, There Difte. 
was in Normandy a certain Tribute paid to rence be- 
the Duke, called Aonya, id ef, a certain tween the 
Sum yielded to him (in Confideration that $y” 
he fhould nor alter their Coin) payable eve- paws of 
iy three Years, Vide Contumier, cap. 15, But kngland. 
this Payment was never admitted in England; 
indeed it was taken for a Time, but was 
oufted by the firft Law of King Hex. I. as 
an Ulurpation. Again, by the Cuftom of 
Normandy, the Lands de{cended to the Ba- 
ftard Eigne, born before Marriage of tha 
fame Woman, by whom the fame Man had 
other Children after Marriage, Contumier, 
cap. 27. But the Laws of England were al- 
ways contrary, as appears by Glanville, 
Lib. 7°. cap. 13. And the Seatute of Aferton, 
| which fays, Nolumas Leges Anglicanas Mu- 
tare, Oc. Again, by the Laws of Normandy, 
if a Man died without Iffue, or Brother, or 
Sifter, the Lands did defcend to the Father, 
Contumier, cap. 15. Terrier, cap. 2. But in 
J Eng. 
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England, this Law feems never to have been 
ufed, Sed Quere, Glanville, Lib. 7. cap.1y 

2d, Again, Some Laws were ufed in 
Normandy, which were in Ufe in England 
long before the fuppofed Norman Conqueft, 
and therefore could in no Poffibility ‘have 
their original Force, or any Cae Power 
here upon that Pretence: For Inftance, it 
appears by the Cujfamitr of Normandy, that 
the Sheriff of the County was an Amnual 
Officer, and fo ’tis evident he was likewife 
in England before the Conqueft: And among 
the Laws of Edward the Confeffor, itis pro- 
vided, Quod Aldermanni in Civitatibus eandem 
habeant Dignitatem qualem habent Ballivi- bun~ 
dredorum in Ballivis fis {ub Vicecomitem : 
Again, Wreck of the Sea, and Treafure 
Trove was a Prerogative belonging ‘to ‘the 


Dukes of Normandy, as appears by the'Con- 


tumier, cap. 17, & 18. and fo it was belong- 
ing to the Crown of Exgland before the 
Conqueft, as appears by the Charter of 
Edward the Confeffor to the Abby of Ramfey 
of the. Manor of Ringffede, cum toto ejects 
Moris quod Wreccuin dicitur, and the like, vide 
ibid. of Treafure. Ticve, & vide the Laws 
of Edward the Confiffor, cap. 14. So Fealty, 
Homage, and Relief, were incident to Te- 
nures by the Laws of Normandy, Vide Con- 
twmier, cap. 29. And fo they were in England 
before the Conquett, as appears by the Laws 
of Edward the Confeffor, cap. 35. and the 
Laws. of Camutus, mentioned by* Brompton, 
cap. 8. SOthe Trial by Jury of Twelve Men 
was the ufual Trial among the Nermans in 

moft 
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moft Suits, efpecially in Aflizes, & Furis 
Utrums, as appears by the Contumier, cap. 92, 
93, & 94. and that Trial was in Ufe here in 
England before the Conqueft, as appears in 
Brompton among the Laws of King Erheldred, 
cap. 3. which gives fome Specimen of it, 
viz. Habeant placita in fingulis Wapentachiis 
@& exeant Seniores duodecim ‘Thani vel Pra- 
pofitus cum its & jurent quod ueminem innocen- 
tem accufare nec Noxium concelare. 

3dly, Again, In fome Things, tho’ both 
the Law of Normandy and the Law af 
' England agreed in the Fact, and in the 
manner of Proceeding; yet there was an 
- apparent Difcrimination in‘their Law from 
ours: As for Inftance, The Husband feized 
in Right of the Wife, having Iffue by her, 
and fhe dying, by the Cuftom of Normandy 
he held but only during his Widowhood, 
Contumier, cap. 119. But in England, he 
held during fis Life by the Curtefy of 
England. 

4thly. But‘in fome Things, the Laws of 
Normandy agreed with the Laws of England, 
éfpecially as’ they ftood in the Times of 
Hen. Ul. and Richard I. fo thar they feem 
to be as it were Copies or Counterparts, 
One of another;.ctho’ in many Things, the 
Laws of England are fince changed ina great 
Meafure from what they then were: For 
Inftance, at this Day in Englzed, and for 
very many Ages patt, ‘all Lands of Inhert- 
tance, as well Secage Tenures, as of Knights 


Service, defcend't6 the eldeft Son, unlefs. 


in Kent and fome other Places. where the 
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Cuftom direa&s the Defeent to all the Males, - 
and in fome Places to the youngeft; but 
the ancient Law ufed in England, thoughit 
directed Knights Services and Serjeanties to 
de{cend to the eldeft Son, yet ir dire@ed Vaf- 
falagies and Socage Lands co defcend to all 
the Sons, Glanvil, Lib.7. cap. 3. and fo does 
the Laws of Normandy to this Day. Vide 
Contumicr, cap 26. & poft bic, cap. 1%. 
Again, Leprofy at this Day does not im- 
pede the Defcent; but by the Laws in Ufe 
in England, in the elder ‘Times, unto the 
Time of King Fobn, and for fome Time 
aiterwards, Leprofy did impede the Defcent, 
as Placito quarto ‘fohannz, in the Cafe of 
W. Fulch, a Judge of that Time; and ac- 
cordingly were the Laws of Normandy, 
Vide Le Contumier, cap. 2°7. a 
OldLaw Again, Ac this Day, by the Law of Eng- 
of Trials Pos in Cafes of Trials by Twelve Men, 
by Jury. all ought to agree, and any one diffenting, 
no Verdict can be given ; but by the Laws 
of Normandy, though a Verdi ought to be 
by the concurring Confent of Twelve Men, 
yet in cafe of Diffene or Difagreement of 
the Jury, they ufed to put off the leffer 
Number that were Diffenters, and added a 
kind of Tales equal to the greater Number 
fo agreeing, until they had got a Verdi of 
» Twelve Men that concurred, Contumier,c. 9s. 
And we may find fome ancient Footfteps of 
the like Ufe here in England, though long 
fince antiquated, Vide Braéton, Lib. 4. cap. 19. 
where he {peaks thus, Contingit etiam mul- 
totiens quod “furatores in veritate dicenda {unt 
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[ibi_ contrarii ita quod in unam congordare non 
polfunt fententiam, Quo cafe de Conjilio Curie 
affortietur Afjfifa, ita quod apponantur alii juxta 
nume um majoris partis que diffenferity vel [alten 
quatuor vel fex & adjungantur alis, vel etiam 
per feipfos fine aliw, de veritate difeutiant & fe 
dicent, & per fe re{pondeant CG» corum verediium 
allocabitur © tenevitur cum quibus ipfi conves 
nirent. 

Again, at this Day, by the Laws of Eng. 
land, a Man may give his Lands in Fee 
fimple, which he has by Defcent, to any 
one of his Children, and difinheric the reft : 
Bur by the ancient Laws ufed here, it feems 
to be otherwile; as Mich. 10 Fohannis Glany, 
Lib. 7. cap. 2. the Cafe of William de Caufeia. 
And accordingly were the Laws of Nor- 
mandy, as we find in the Grand Contumier, 
cap. 36. Quand Je Pere avoit: plufieurs fills, ils 
me peut faire de fon Heritage le un Meilleur que 
le auter; and yet it feems to this Day, in 
England, ic holds fome Refemblance in 
Cafes of Frank-Marriage, viz: That the 
Donefs, in cafe the will have any Part of 
her Father’s other Lands, ought to put her 
Lands in Hochpot. 

Again, By the Law of England, the 
younger Brother fhall not exclude the Son of 
the elder, who died in che Life-time of the 
Father: And this was the ancient Law of 
Normandy, but received fome Interruption 
in Favour of King Fobn’s Claim, Vide Con- 
tumier, cap. 2§. & hic ante; and indeed, ge- 
nerally the Rule of Defcents in. Normandy 
was the fame in moft Cafes with that of 

Difcents, 
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Difcents with us at this Day ; as for In- 
ftatice, That the Defcent of the Line of 
the Father fhall not refort to that of the 
Mother, Et ¢ converfo; and that the Courfe — 
was otherwife in Cafes of Purchafes. But 
in moft Things the Law of Normandy was. 
éonfonant to the Law with us, as it was in 
the Time of King Richard 1. and King 
Fohn ; except in Cafes of Defcents to Ba- 
Nek; eigne, excluding Méulier puifne, as afore- 
aid. 

Again, at this Day there are many Writs 
now in Ufe which were anciently alfo in 
Ufe here, as well as in Normandy: “As Writs. 
of Right, Writs of Dower, Writs De novel 
Diffeifia, de Mortdanceftor, “furs utrum, Dar- 
rein prefentment, Oc. And fome that are now, 
out of Ufe, though anciently in Ufe here 
in England ; as Writs De Feodo vel. vado, De 
Fedo vel. Warda, @c. A\l which are taken 
Notice of by Glanvil, Lib. 13. cap. 28, 29, 
And the very fame Forms of Writs in Effe@ 
were in Ufe in Normandy, as appears by the 
Contumier per Totum, and the Writ De Feodo 
wel Vado, (ibid. cap. 11.) according to Glan. 
ville, Lib. 13. cap. 27. runs ving thois: “Rex 
Vicecomiti falutem : Summone per bonos {urmmoni- 
tores duodecim liberos & legales himines de vi- 
cineto quod fint coram me vel Fufticiis meis eo die 
parati Sacramento Recognofcere utrum N. teneat 
unam Carucatam Terre in illa villa que R. cla- 
mat verfus eum per Breve menm in Feodo an im 
usdio, invadiatam ei ab ipfo R. ‘vel ab H. ante- 
ceffore ejus, (vel. aliter) fi fit Peodam wel hare- 
ditas ipfius N. an in dadio invadjara et ab ipfo 
Po Roel 
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Ri vel ab H. &c. Et interim Terram illam vi- 
deant, Oc. Vide ibid. 

And according to the Grand Contumier, 
thae Writ runs thus, viz. Si Rex fecerit te 
fecurum de clamore {uo profequend’ {ummoneas Re- 
cognitores de Viceneto quod fint ad primas Afpfas 
Balliwe, ad cognofcendum utrum Carucata Terra 
in B. quod G. deforceat R. fit Feodum tenentis 
vel vadium novum dittum per Manus G. poft 
Coronationem Regis Richardi & pro quanta, & 
utrum fit propinquior Heres ad redimendum va- 
dium, ¢ videatur interim Terre, Oc. So that 
there feems little Variance, either in the 
Nature or in the Form of thofe Writs ufed 
here, in the Time of Henry Ul. And thofé 
uféd in Normandy wheh the Contumier was 
made. 

Again, The Ufe was in England to limit Times of 
certain notable Times, within the Compafs Limita- 
of Which thofe ‘Titles which Men defign’d “°™ 
tobe relieved upon, muft accrue: Thus it 
was done in the Time of Henry IIf. by the 
Statute of Merton, cap. 8. at which’ Time 
the Limitation ina Writ of Right was from 
the Time of King Henry 1. and by that Sta- 
tuteit is reduced to the Time of Kih@ Hen- 
ry Ti. and for Affizes of Mortdanceftor they 
were'thereby redacéd from the aft Return ) 
of King fobn out of Ireland, “which was 
12 Fobannis, and for Affizes of Novel Dif- 
feifin, a prima Transfretatione Regis in’ Norman- 
niam, which was 5 Hen. 3. and which be- 
fore that had been’ poft ultimum reidditum 
Henricus I/f. de ‘Britannia, as appears’ by 
Bicfor. And this Time of Limitation was 
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alfo afterwards, by the Statute of We. 1. 
cap. 39. and Weft. 2. cap. 2. 46. reduced 
unto a narrower Scantlet, the Writ of Right 
being limitted to the Firft Coronation of. - 
King Richard I. = 

- But before the Limitation fet by that 
Statute of AJerton, there were feveral Limi- — 
tations fet for feveral Writs; for we find 
among the Pleas of King Fobn’s Time, the 
Limitation of Writs, De Tempore quo Rex 
Henricus avus nofter fuit views & Mortuys ; 
and ina Writ of Aile, Die quo Rex Hen- 
ricus obit in the Time of Henry II. as ap- 
pears by Glanville, Lip. 13. cap. 3. there 
were then divers Limitations in Ufe, as in 
Mortdanceftors, poft prima Coronationem no~ 
fram, viz. Henrici fecundi, Glanvil. Lib. 1. - 
cap. 1. and touching Aflizes of Novel Dif- 
feifin, Vide ibid. cap. 32. where he tells us, 
Cum quis intra Alfifam, Oc. And the Time of 
Limitationin an Affize, was then pof ultimam 
meam Transfretationem, (viz. Henrici primi) in 
Normanniam, Lib. 13. cap. 33. But in a Wrie 
of Right, as alfo in a Writ of Cuftoms and 
Services, it was de tempore Regis Henrici avi 
mei, viz. Hen. 1. vid. ib, Lib. 12. cap. 10,16, 
And it feems very apparent, that the Limi- 
tations anciently in Normandy, for all Actions 
Anceftrel was pof primam Coronationem Regis 
Henrici fecundi, as appears exprefly in the 
Contumier, cap. 111. De Feofe & Gage. 

So that aneicntly the Time of Limica- 
tion in Normandy was the fame as in England, 
and indeed borrowed from England, viz. In 
all Aéctions Anceftrel from the seiner” 
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of Henry U1. And thus in thofe Adions 
wherein the Limitation was anciently from 
the Coronation of King Richard I. was fub- 
ftiruted as in the Writ De Feofe & Gage, in 
the Contumier, cap. x11. De Feofe Forme, 
cap. 112. In the Writ De Ley Apparifan, ib. 
cap. 24. & cap, 22. Afcun Gage ne peut effre 
requife en Normandy, fi il ne fuit engage poft le 
Coronement de Roy Richard ow deins quarante 
aanus: So that the old Limitation, as well 
for the Redemption of Mortgages, as for 
bringing thofe Writs above-mentioned, was 
poft Coronationem Regis Henrici Secundi; but 
altered, as ic feems, by King Philip, the 
Son of Lews King of: France, after King 
Fobu’s Ejetment out of Normandy, and 
fiace the Time from the Coronationof King 
Richard I. is eftimated to bear Proportion 
to 4o Years. Ic is probable this Change of 
the Limitation by King Pdilip of France, 
was about the beginning of the Reign of 
King Henry II]. or about 30 or 40 Years 
after the Coronation of Richard I. from 
whofe Coronation about 30 Years were 
elapfed, 5 aut 6 Henrici 3. for anciently 

the Limitation in this Cafe was 30 Years. 
Fourthly, I now come to the Fourth In- 
quiry, viz. How this great Parity betwéen 
the Laws of England and Normandy came to 
be effeé&ted; and before I come to ir, I 
fhall premife Two Obfervables, which I 
would have the Reader to carry along with 
him through the whole Difcourfe, viz. 
Firft, That this Parity of Laws does’nor ar 
all infer a Neceflicy, that they fhould be 
impofed 
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impofed by the Conqueror, which is fuffi- 
ciently fhewn in the foregoing Chapters; 
and in this it will appear, that there were 
divers other Means that caufed a Similitude - 
of both Laws, without any Suppofition of | 
impofing them by the Conqueror.  Second- 
ly, That the Laws of ‘Normandy were in the 
greater Part thereof borrowed from ours, 
rather than ours from them, and the Simi- 
litude of the Laws of both Countries did 
in greater Meafure arife from their Imita- 
tion of our Laws, rather chan from our Imi- 
tation of theirs, though there can’t be de- 
nied a Reciprocal Imitation of each others 


‘Laws was, in fome Meafure at leaft, had . 
in both Dominions: ‘And thefe Two Things 


being premifed, I defcend to the Means 
whereby this Parity or Similitude of the 
Laws of both Countries did arife, as fol- 
low, viz. 


Caufes of -» Firf?y Mr. Camden and fome others have 
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Laws. 


a congra-thonght, there was ever fome Congruity be- 


tween the ancient Cuftoms of this Ifland 
and thofe of the Country of France, both 
in Matters Religious and Civil; and tells 
us of the ancient Druids, who were the 
common Inftructors of both Countries. 
Gallia Caufidicos docuit facunda Britannos : 
And fome have thought, that anciently 
both Countries were conjoined by a {mall 
Neck of Land, which might make an cafier 
Tranfition of the Cuftoms of either Coun- 
try to the other; but thofe Things are tod 
remote Conjectures, and we heed them af 
4 t 
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to folve the Congruity of Laws between 
England and Normandy... Therefore, 

Secondly, It feems plain, that before the Com- 
Normans coming in Way of. Hoftility, there as 
was a great Intercourfe of Commerce. and ,). Englifh 
Trade, and a mutual Communication, be- and Nor. 
tween thofe Two Countries; and the Con- mans. 
fanguinty between the Two Princes. gave 
Opportunities of feveral Interviews between 
them and their Courts. in each ‘others 
Countries: And it is evident by Hiftory, 
that the Confeffor, before his Acceffion..to 
the Crown, made along Stay in Normandy, 
and was there often, which of Confequence 
mut draw many of the Englifh thither, and 
of the Normans hither ; all which might be 
a Means of their mutual Underftanding of 
the Cuftoms and Laws of each others Coun- 
try, and gave Opportunities of .incorpora- 
ting and engrafting divers of them. into 
each other, as they were found. ufeful or 
conveniert; and therefore the Author of 
the Prologue to the Grand Cuftumier thinks 
it more probable, That the Laws of Nor- 
mandy were derived from England, than that 
ours were derived from thence. 

Thirdly, *Tisevident, «that when the Duke 
of Normandy came in, he brought over a 
great Multitude, not only of ordinary Sol- 
diers, but of the beft of the Nobility and 
Gentry of Normandy ; hither they brought 
their Families, Language and Cuftoms,. and 
the Victor ufed all Art and Induftry to in- 
corporate them into this Kingdom: And 
the more effectually to.make both People 
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become one Nation, he made Marriages 
between the Englifh and Normans, tranfplant- 
maingny Norman Families hither, and many 
Englifh Families thither ; he kept his Court — 
fometimes here, and fometimes there ; and 

~thofe Means infenfibly derived many 
Norman Cuftonis hither, and Englifh Cuftoms 
thither, without any fevere Impofition of 
Lawson the Englifb as Conqueror : And by 
this Method he might eafily prevail to bring 
jn, even without the People’s Confent, fome 
Cuftoms and Laws that perhaps were of 
Foreign Growth; which might the more 
eafily be done, confidering how in a fhort 
Time the People of both Nations were in- 
termingled ; they were mingled in Mar- 
riages, in Families, in the C urch, in the 
State, in the Court, and in Councils; yea, © 
and in Parliaments in both Dominions, 
though Normandy became, as it were, an 
Appendix to England, which was the nobler 
Dominion, and received a greater Con- 
formity of their Laws to the Exglifh, than 
they gave to it. 

Fourthly, But the greateft Means of the Af- 
fimilation of the Laws of both Kingdoms was 
this: The Kings of England continued Dukes 
of Normandy till King Fobn’s Time, and he 
kept fome Footing there notwithftanding 
the Confifcation thereof by the King of 
France, as aforefaid; and during ail this 
Time, England , which was an abfolute 
Monarchy, had the Prelation or Preference 
before Normandy, which was but a Feudal 
Dutchy, and a fmall Thing ia refpect of 
3 Exglond ; 
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England ; and by this Means Normandy be- 
Came, as it were, an Appendant to England, 
&nd ‘fucceflively received its Laws and Go- 
vernment trom England ; which had a greater 
Influence on Normandy than that could 
have on England; infomuch, that oftentimes 


there iffued Precepts into Norwandy to fum- 


mon Perfons there to anfwer in Civil Caufes 
here ; yea, even for Lands and Poffeflions 
in Normandy ; as Placito 1 Fobanns, a Pre- 
cept iflued to the Senefchal of Normandy, 
to fummon Robert Feronymus, to anfwer to 
Fobn Marfhal, in a Plea of Land, giving 
him 40 Days Warning ; to which the Te- 
nant appeared, and pleaded a Recovery in 
Normandy: And the like Precept iffued for 
William de Bofco, againtt Feoffry Rufham, for 
Lands in Corbe/pine in Normandy. 

And on'the other Side, Tiin. 14 Fobannss, 
in a Suit between Frances Borne and Thomas 
Adorne, for certain Lands in Ford. The De- 
fendant pleaded a Concord made’ in‘ Nor- 
mandy inthe Time of King Richard I. upon 
a’Suit there before the King, for the Ho- 
nour of Bonn in Normandy, and for certain 
Lands in England; whereof the Lands in 
Queftion were Parcel before the Senefchal 
of Normandy, Anno rogg9. But it was excepted 
again{t, as an infufficient Fine, and varying 
in Form from other Fines ; and therefore 
the Defendant relied upon it as a Releafe. 


By thefe, and many the like Inftances, ie 
appears as follows, wsz. 
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Firff, That there was.a great Ittercourfe 
between England and Normandy before and 
after che eee which cole give 
a great Opportunity of an Affimilation 
and Conformity of the Laws in both 
Countries. Secondly, That a much greater 
Conformation of Laws arofe after the Con- 
queror, during the Time that Normandy was 
enjoyed by the Crown of England,” than 
before. And Thirdly, That this Similitude 
of the Laws of England and Normandy was 
not by Conformation of the Laws of Eng- 
land to thofe of Normandy, but by Confor- 
mation of the Laws. of Normandy to thofe 
of Englasd, which now grew to a great 
Height, Perfe@ion and Glory; fo that 
Normandy became but a Perquifite or Ap- 
pendant of it. — SES 
And as the Reafon of the Thing fpeaks 
it, fo the very Fact ic felf atefts ir. For, 


Firf, It is apparent, That in Point of 
Limitation in Actions Anceftrel, from the 
Time of the Coronation of King Henry II, 
it was anciently fo here in England in Glan- 
wvil’s Time, and was tranfinitted from hence 


Into Normandy ; for it isno way reafonable to 


uppote theContrary, fince Glanville mentions 
it to be enacted here, Concilio procerum; and 
though this be but 4 fingle Point, or In- 
ftance, yet thé Evidence thereof makes 
out a Criterion, or probable Indication, 
that many other Laws were in like Manner 
fo {ent hence into Normandy, 


Secondly, 


eae 
Re « 
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_ Secondly, It appears, That in the Succef- 

fion of the Kings of Evglond, from King 

William 1. to King Henry If. the Laws af 

England received a great Improvement and 

Perfection, as will plainly appear : from 


Glanvil’s Book,. written in the Time of . 


' King Henry IL. efpecially if compared wich 
thofe Sums or Collections of Laws, either 


of Edward the Confeflor, William I. or Hens. 


yr. wherébt hereatter,”” «eee 
© So that it feems, ‘by Ufe, Practice, Com; 
merce, Study and Improvement of the 
Englifh People, they arrived. in Henry Ii.’s 
Time to 4 greater Improvement of. the 
Laws ; and‘that.in the Time of King Ri- 
chard I. and King ‘fobn, they ,were: more 
perfected, as may be feen-in the Pleadings, 
éfpecially of King “fobn’s‘Time ; and tho’ 
far inferior to thofe of the Times of Suc. 
ceeding Kings, re they are far more regu- 
lar and perfeé than, thofe that went before 


them. ‘And now if any do but compare the , 


Coutumier. of Normandy, with the Tra& of 
Glanville,he will plainly find that the Norman. 
‘Fract of Laws followed the Patrern of. Glax- 
vil, and‘was wrir long after it, when poffi- 
bly the Englifh Laws were yet more refined 
and mote perfect ; for it is plain beyond 
Contradi@ion, ‘that the Colle@ion-of the 
€uftoms and Laws of Normandy was made 
after the Time of King Hemy IU). for. it 
mentions his Coronation; and appoints it 
for thé Limitation «of A@ions Anceftrel, 
which; muft at leaft be 30 Years . after g 


nay, the sce: appears to have beea — 


2 made 
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made after the A& of Settlement of Nor- 
mandy in the Crown of France ; for therein 
is fpecified the Infticution of Philip King 
of France, for appointing the Coronation 
of King Richard [. for the Limitation of 
Adtions ; which was after the faid Philip’s 
‘full Poffeffion of Normandy. | 
~ Indeed, if thofe Laws and Cuftoms of 
Normandy had been a Colle&ion of the 
» Laws they had had there before the coming 
in of King William I. it might have been a 
Probability that their Laws, being fo near. 
like ours, might have been tranfplanted 
from thence hither ; but the Cafe is vifibly 
otherwife, for the Coutumier is a Collection 
after the Time of King Richard I. yea, after 
the Time of King Fohn, and poilibly after 
Henry Ill.’s Time, when it had received fe- 
veral Repairings, Amendments and Polifh- 
ings, under the feveral Kings of England, 
William I. William 1. Henry I. King Steven,. 
Henry Ul. Richard 1. and King ‘fobn; who 


“were either knowing themfelves in the 


Laws of England, or were aflifted with a 
Council that were knowing therein. 

And as in this Tra& of Time the Laws 
of England received a great Advance and 
Perfection, as appears by that excellent 
Collection of Glanville, written even in 
Henry Il.’s Time, when yet there were 
near 30 Years to acquire unto a further. 
Improvement before Normandy was loft ; 
fo from the Laws of England thus model- 
led, polifhed and perfeéted, the fame. 
Draughts were drawn upon the as Oh 
: Sted Se prare Sites St ARN 
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| Normandy, which received the faireft Lines 

| from the Laws of England, as they ftood 

- at leaft in the beginning of King ‘ohn’s 
Time, and were in Effect in a great Mea. 
fure the Defloration of the Englifh Laws, 
and a Tranfcript of them, though mingled 
and interlarded with many particular Laws 
and Cuftoms of their own, which al- 
tered the Features of the Original in many 
Points. 
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Concerning the Progrefs of the Laws of 
- England after the Time of King Wil- 
liam J. wats the Tine of Kang Ede 
watd je: (ser Daaiesis ac. 
ui Bek T which precedes in the Two fore- 
HL going Chapters, gives: us fome ‘Ac- 
count of ‘the Laws of England, as they ftood 


4m and after the great Change which hap- 


pened under King William I. commonly 
called, The Conqueror. I fhall now proceed 
tothe Hiftory thereof in the enfuing Times, 
until the Reign of King Edsvard II. 

William J. having Three Sons; Robert the 
eldeft, William the next, and Henry the. 


— -youngeft, difpofed of the Crown of England 


to William his fecond Son, and the Dutchy’ 
of Normandy to Robert his eldeft Son ; and. 
accordingly William Il. commonly called, 
William Rufus, facceedéd his Father in this’ 
Kingdom, We have ‘little memorable of 
him in‘ relation to the Laws, only that he 
feverely pref¥d and extended: the Fore. 
Later roe cat CROSS See 
* Henry b. Son of Witiam I, and Brother of ; 
William Il. fucceeded his faid Brother in 


the Kingdom of England, and afterwards 


expelled his eldeft Brother Robert out of : 
the Dutchy of Normandy alfa,» He pro-' 
3 la eet vor “eeeeded. 


et oes ke > 
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ceeded much in the Benefit of the Laws, 
Vile 

Firft; He reftored the Free-Eletion of 
Bifhopsand Abbots, which before that Time 
he and his Predeceffors invefted, per Annulum 
& Bacculum;, yet referving thofe Three 
Enfigns of the Patronage thereof, viz. Conge 
a Eflire, Cuftody of the Femporalties, and 
Homage upon their Reftitution. Vide Hove- 
den, in Vita fua. Ye ; 

But Secondly, The great Effay he made, 
was the compofing an Abftra& or Manual 
of Laws, wherein he confirm’d the Laws of 
Edward the Confeffor, Cum illis Emendationi- 
bus quibus eam Pater meus emendavit Baronum 
Seornm Concilio; and then adds his own Laws, 
fome wheréof feem to tafte of the Canon 
Law. The whole Collection is tranfcribed 
in the Red Book of the Exchequer; from 
whence it is now printed in the End of 
Lambard’s Saxon Laws, and therefore not 
needful to be here repeated. ‘ 

They, for the moft Part, contain a Mo. 
del of Proceedings in the County Courts, 
the Hundred Courts, and the Courts Leet ; 
the former to be held Twelve Times in the 
Year, the latter twice; and alfo of the 
Courts. Baron. Thefe were the ordinary 
ufual Courts, wherein Juftice was then, 
and:for a long Time after, moft commonly 
adminiftred.; alfo they concern Criminal 
Proceedings, and the Punifhment of Crimes, 
and fome few Things touching Civil A@tions 
and: Interefts, as in Chapter 70, directing 
Defcents, viz, ii. 

, K4 Si, 
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Si ques fine Liberss decefferit Pater aut Mater 
ejus in Hereditatem fuccedant, vel Frater web 
Soror, fi Pater & Mater defint ; fi nec hos babeat, 
Frater vel Soror Patris vel Matris, & deimeeps 
ie guintum Geactalinn, qui cums propiotes in pa~ 
rentela fint hereditario Fure fuccedant ; Et dum 
wirilis lexus extiterit & haereditas ab inde fit Fe~ 
mina non bereditetur ; primum Patris Feodum 
primogenitus Filius habeat, Emptiones vero 
deinceps Acquifitiones det cui magus velit, fed fi 
Bockland babeat quam ci Parentes dederint, non 
Mittat cam extra cognetionem [uam. 


- Lhave obferv’d and inferted this. Law, 
for. Two Reafons, viz. Firft, To juftify whac 
1 before faid,; That the Laws of. Normandy 
took-the Englifh Laws for their Pattern in 
many Things ; Vide le Coutumier, cap. 25, 26, 
36,,e%0,. And Szcondly, To fee how much 
the Laws of England grew and increafed in 
their. Particularity and Application be- 
tween this Time and the Laws of William I. 
wiiich-ia Chapter 36, has no meré touching 
Defcents but this, viz. Si qua inteftatus obicrit, 
liberi-ejus hareditatem equaliter dividant. But 
Procefs of ‘Time. grafted: thereupon,. and 
made particular. Provifions- for’ particular 
Cafes, and added. Diftsibutions and Subdi- 
vifions to thofe General Rules. ‘ee 
Thefe Laws of King Henry I. are a kind 
of Mifcellany, made up of thofe ancient. 
Laws, called, The Laws of the Confeffor,.and. 
King William 1. and.of certain Parts o 


-the Canon and Civil Law; and of other 


Provifions, that Cuftom and the Prudence. 
of 
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of the King and Council had thought upon, 
chofen, and put together. 

King Stephen fucceeded, by Way of Ufur- King sre 
pation, upon Maud the Sole Daughterand een. 
Heir of King Hen. I.-‘Fhe Laws.of Hen. I. 
grew tedious and ungrateful tothe People, 
partly -becaufe new, and fo not fo" well 
known, and partly becaufe more difficult 
and.fevere than thofe aficient Laws, called, 
The Confeffor's ; tor Walfingham, in his Ypodigma 
Neuffria, tells us, That the Londoners peti- 
tioned Queen Maud, ut liceret eis uti Legibus 
fan&i Edvardi & non legibus Patris (ui Henrici, 
quia graves erant ; and that her Refufal gave 
Occafion to their Defection from‘her, and 
ftrenthened Stephen in his Ufurpation; who, 
according to the: Method of Ufurpers, to 
fecure himfelf in the Throne, was’ willing 
and ready to gratifie the Defires of the Peo- 
ple herein; and furthermore, took his Oath; 
yf, That he would not retain in his Hands 
the Temporalties of the Bifhops; 2d/y, That 
he would remit the Severity of the Foret 
Laws ;.and 3dly, That he would aifo remit 
the Tribute of Danegelt: But he performed 
nothing: . BG 

His Times were :troublefome; ‘he did lit- 
tle in relation to the Laws; nor have we any 
Memorial of any Record touching his Pro- 
ceedings therein, only there are fome few 
Pipe Rolls of his Time, relating to the Re- 
venue of the Crown. » 

Henry Il. the Son of Maud, facceeded x, x, UL. 
Stephen, he Reigned long, viz. about Thirty ’ 
Five Years; and tho he was not without 

great 
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' great Troubles and Difficulties, yer he 
built up the Laws and‘the Dignity of 

the Kingdom to’ a great Height and Per- 
Nip@aomnGos,: tic% soaked ea 

Settles < Firfty In the Entrance of his Government 
Peace,and he fettled the Peace of the Kingdom; he 


, 


bag alfo reformed the Coin, which was much 

"| adulterated and debafed inthe Times and 

Troubles of King Stephen; Er Leges Henrici 

avi fui Staesit per totum Regnum inujolabiliter 

porgens,.kaoveden,.282) Fs 

Conftitu- Secondly Againft the Infolencies and Ufur- 

tionsof pations of the-Clergy; he by the Advice of 

Clarete his Council or Parliament at Clarendon, en- 

ws" aged thofe Sixteen’Articles mentioned by 

Mat. Paris, {ub Anno 1164. They are long, 

and therefore Iremit you thither for the 
Particulars of them.) 9° : 

‘Tis true, Thomas Becket, Archbifhop of 

Canterbury; boldly and infolently took upon 

him to declare many of thofe Articles void, 

efpecially thofe Five mentioned if’ his Epi- 

file to his Suffragans, ‘recorded by Hoveden’ 

viz. tft, That, there fhould; be no Appeal’ 

to the Bifhop without the King’s Licence. 

2dly, That no Archbifhop, or Bifhop fhould: 

go over the Seas at ‘tlie Pope’s: Command. 

without the King’s Licence. 3dly, That’ the 

Bifhop fhould.not excommimnicate the King’s 

Eenants in Capite without.the King’s Licence. 

4rbly, That the Bifhop fhould: not: have 

the Conuzance of Perjury, or Fidei Lefionis, 

And, sthly, That the Clergy fhould be con. 

vened before Lay Judges, and that the King’s 

| ee one. cet Gourte: 
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Courts fhould have Conuzance of Churches 
Gnd of Tythes.: gs eee 

Thirdly, He raifed up the Municipal Laws Improv'd 
of the Kingdom to a’ greater Perfection, the Laws. 
and amore orderly and regular Admini- “ ‘ 
{tration than before; ’tis true, we have no 
Record of judicial Proceedings fo ancient 
as that Time, except the Pipe Rolls in the. 
Exchequer, which are only. Accounts of his 
Revenue: But we need no other Evidence 
hereof than the Tra¢tate of Glanville, which 
tho’ perhaps it was not written by that 
Ranulphys, de Glanvilla, who.was Fuftitiarins 
Angha under Hen. Il. yet it feems to’ be 
wholly written at that Time, and by that 
Book, tho’ many Parts thereof are at this 
Day antiquated and altered, and in that 
long Courfe of Time, which has elapfed 
fince that King’s Reign, much enlarged, 
reformed, and amended, yet by.comparing 
it with thofe Laws of the Confeffor and Con- 
geror, yea, and the Laws of his Grandfa- 
ther King Hen. I. which he confirmed; it 
will eafily appear, that the Rule and Order, 
as well as the Adminiftration of the Law, 
was greatly improved beyond what it was 
formerly, ahd we have more Footfteps of . 
their Agreement and Concord.herein with 
the Laws, as they were ufed from the Time 
of Edw. I. and downwards, than can be 
found in all thofe obfolete Laws of Hen. I. 
which indéed were but diforderly, confufed 
and general Things, rather the Cafes and 
Shells of directing the way of Adminiftra- 
SU eae tion 


“E40 


Inconve- 
niencies 
in the 
Laws. 


“"@he Hitter of the Ch. 7. 


tion than Inftitutions of Law, if compared 


with Glanville’s Tra@ate of our Laws,. 
cera The Adminiftration of the Com- 

mon Juftice of the Kingdom, feems to be 

wholly difpenfed in the County Courts, 


“Hundred Courts, and Courts Baron, ex- 


cept fome of the greater Crimes reformed 
by the Laws of King Hew. I. and that Part 
thereof which was fometimestaken up by the 
Fuftitiarins Anglia: This doubtlefs bred great 
fnconvenience, Uncertainty, and Variety 
in the Laws, viz. 

_ Firf#, By the Ignorance of the Judges, 
which were the Freeholders of the County : 
For altho’ the Alderman or Chief Conftable 
of every Hundred was always to be a Man 
learned in the Laws; and altho’ not only 
the Freeholders, but the Bifhops, Barons, 
and great Men, were by the Laws of King 
Hen. I. appointed to attend the Count 
Court; yet they feldom attended there, or if 
they did, in Procefs of Time they negle@ed 
the Study of the Englifh Laws, as great 


‘Men ufually do. 


Secondly, Another Inconvenience was, 
That this alfo bred great Variety of Laws, 
efpecially in the feveral Counties: For the 
Decifion or Judgments being made by di- 
vers Courts, and feveral Independent Judges 
and Judicatories, who had no common [n- 
tereft among them in their feveral. Judica- 
tories, thereby in Procefs of Time every 
feveral County would have feveral Laws, 
Cuftoms, Rules; and Forms of Proceeding, 
which is always the Effect of feveral In- 

| dependent 
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dependent Judicatories zdminiftred by feve- 
ral Judges. : 

Thirdy, A Third Inconvenience was, 
That all the Bufinefs of any Moment was 
carried by Parties and-Factions: For the 
Freeholders being generally. the Judges, and 
Converfing one among another, and. being 
2s it were the Chief Judges, not only of the 
Fact, but of the Law; every-Maz that had 


a Suit there, {ped according as he' could Ff. 


make Parties, and Men of great Power and 
Intereft in the County did eafily overbear 
others in their own. Caufes, or in fuch 
wherein they were interefted, either. by 
Relation of Kindred, Tenure, Service, De- 
pendance, or Application. 

And altho’ in Cafes of falfe Judgment, Remedi. 
the Law, even as then ufed, provided ‘a Re- ed; By 
medy by Writ of falfe Judgment before the Ordains 
King or, his Chief Juftice; and in cafe the i™8 
Judgment was found to be fuch in the Coun. 
ty Court, all the Suitors were confiderably 
amerced, (which alfo continued long after 
in Ufe with fome Severity) yet this proved 
but an ineffectual Remedy for thofe Mif. 
chiefs, : 

Therefore the King tock another and. a Justices 
more effectual Courfe; forin the 22d Year era". 
of his Reign, by Advice of his Parliament 
held at Northampton, he infticuted Juftices 
itinerant, dividing the Kingdom. inte: Six 
Circuits, and to every Circuit ‘allotting 
Three Judges, Knowing or Experienced 
in the Laws of the Realayv: Thefe Juttices’ 
with 
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with their. feveral Circuits are declared by 
Hoveden, [ub codens Anno, i.e. 22 H. 2. Vid. 


* X. Hugo Creffy, Walterus filius Roherti, & 
Robertus Maienfel for Norfolk, Suffolk, Cam- 
bridge, Huntingdon, Bedford, Buckingham, Effex, 
and Hartford Counties, = —_ 

_. 2. Hugo de Gundevilla, W. filids Radulpht, 

UW W. Baljet, for Lincoln, Nottinghar:, Derby, 

— Stafford, Warwick, Northampton, and Leicefter 
Counties. 3 a saci Si 

3. Robertus filins Bernardi, Richardus Giffard, 
& Rogerus filius Ramfrey, tor Kent, Surrey, 
Suffex, Hampfhire,- Berks, and Oxon Counties, , 
- 4. W. filius Stephani, Bertein de Verdun, Gr 
Turfiavi filius Simonis, for Hereford, Gloucefter, 
Worcefter, and Salop Counties. 

g- Radulphus filius Stephani, W. Ruffus, & 
Gilbertus Pipard, for the Counties of Wiks, 
Dorfet, Somerfet, Devon, and Cornwall. 

6. Robertus de Watts, Radulphus de Glanvilla, 
& Robertus Picknot, for the Counties of York, 
Richmond, Lancafter, Copland, Weftmerland, 
Northuisberland, and Cumberland. 

Hi, (Confilio Archiepifcoporum : Epifcoporum 
Comitum & Baronum Regni, 8c. apud Notting~ 
ham ¢xiftentium) miffi funt per fingulos Anglia. 
Comitatus & juraverunt quod cuilibet jus‘ funm 
confervarent ille [um. Hoveden fo.3 13. Mat.Pa- 
#8, in Anno 1176. And that thefe Men 
were well known in the Law, appears by. 
their Companion Radulphus de Glanvilla, who. 
feems to be the Author of the Treatife De 

—— Legibus 


Ch. 7. Common Late of England: 


Legibus Anglie, and was afterwards made 
Fufitiarius Anglia. j 
_ To thofe fuftices, was afterwards com- 
mitted the Conuzance of all Civil and Cri- 
minal Pleas happening within their Divi- 
fions, and likewife Pleas of the Crown, 
Pleas touching Liberties, and the King’s 
Rights; and the better to acquaint them 
with their Bufinefs, there were certain Affifes 
which were firft enacted at Clarendon, and af- 
terwards confirmed at Northampton; they 
were not much unlike the Capitula Itineri3 
mentioned in our old Magna Charta, but not 
fo perfect, and are fet down by Hoveden, 
Ubi fupra, and are too long to be here in- 
ferted: I fhall only take Notice of this one, 
viz. Eftablifhing Defcents, becaufe I fhall 
hereafter have Occafion to ufe it, Si quis 
abierit Framcus Tenens héredes ipfius remancant 
ia talem Seifina qualem Pater fuus, 8c. 

* But. befides thofe Courts in Eyre, there 
were two great ftanding Courts, viz. The 
Exchequer, and the Court of Queen's-Bench, 
Vel Curiam coram ipfo Rege, vel ejus Fufticiario ; 
and it was provided by the above-mention- 
ed Affe, Quod Fufticia faciant omnes Fufticias 
& Reétitudines Spettantes ad Dominium Regis, 
& ad Coronam fuam, per breve Domini Regis 
vel illorum qui in ejus Loco erunt de Feodo dimi- 
dii Militis 8 infra, Nifi tam grandis fit querela 
quod non poffit deduci fine Domino Rege vel talis 
quam Fufticie ei reponunt pro dubitatione [ua, 
vel ad illos qui in Loco ejus erunt, 8c. 

, Neither do I find any diftin@ Mention of 
the Court of Common Bench in the Time ee 
E this 


* Note, 
Notwithe 
ftanding 
what our 
Author 
here 
writes, it 
appears 
by Glaz- 
ville and 
others, 
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Common 
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then alfo 
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eertain. 
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this King; tho’ inthe Time of King fobs 
there is often Mention made thereof, and 
the Rolls of that Court of King Fobn’s Time 
are) yet extant upon Record, & wide poft. 
fub Richardi Primi. as oe » SBP 

The Limitation of the Affife of Novel Di/~ 
feifin, is by thofe Affifes appointed to be, 
a@ tempore quo Dominus Rex venit in Anglam 
proximam poft Pacis fattam inter iplum, © Re- 
gem filium fuum. RE DAME | 

The fame King afterwards, in the Twenty 
fifth Year of his Reign, divided the Limits 
of his Irinerant “fujtices into Four Circuits or 


_ Divifioris, and to each Circuit affigned a 


greater Number of Juftices, viz. Five at 
leaft, which are thus fet down in Hoveden, 
Mt ayplveind worwwioch weivindshia ws 


Anno 0179. 25 Hi. 2. Magno Concilio cele 


brato apud Winde|bores, Communi Confilio Archie: 


pilcoporus Comitum & Baronum coram Kege 
Filio {uo, Rew divifit Angliam in quatuor Partes, 
ee partium® preefecit viros fupientes 


- ad faciendum Fuftitiam in Terra fur-ia® banc 


Modam. T- ‘ 


1. \Ricardus Epifcopus Winton, Ricavdas "The 


 faurarins Regis, Nicholaus: filius’ Turoldi, Tho- 


mas Baffet. & Robertus de Whitefield, for the 
Counties of Southampton, Wilts, Gloucefter, 
Somerfet, Devon, Cornwall, Berks and Oxon: 

2. Galfridus Elienfis Epifcopus, Nicholaus Ca- 
ellanus Regis, Gilbertus Pipard, Reginald de 
Vifebeck: Capellanus Regis & Gaylfridus ‘Hofce, 

for the Counties of Cambridge, Huntingdon, 
3 Nor~ 
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Northampton, Leiceher, Warwick, Winchefter, 
Hereford, Stafford and Salop. 

3. Jobames Epifcopus Norwicenfis, Hugo Mur- 
_ dac Clericus Regis, Michael Bellet, Richardus de 
le Pec, & Radulphus Brito, for Norfolk, Suffolk, 
Effex, Hartford, Middlefex, Kent, Surrey, Suffex, 
Bucks and Bedford. 

4. Galfredus de Luci, Fobannes Comyn, Hugo 
de Gaerft, Radulphus de Glanvilla, W. de Ben- 
dings, Alanus de Furnellis, for the Counties 
of Nottingham, Derby, York, Northumberland, 
Weftmerland, Cumberland, and Lancaffer. 

Iti {unt Fufticie in Curia Regis conftituti ad 
audiendum clamores Populi. 


This Prince did thefe Three notable 
Things, wiz. 


Fir, By this Means, he improved and 
perfected the Laws of England, and doubt- 
lefs transferred over many of the Englifh 
Laws into Normandy, which, as before is ob- 
ferved, caufed that great Suitablenefs. be- 
tween their Laws and outs;-fo that the 
Similicude did arife much more by a Con- 
formation of their Laws to thofe of England, 
than by any Conformation of the Englif) 
Laws to theirs, efpecially in the Reigns of 
King Hen. II. and his Two Sons, King 
Richard, and King Fohn, both of whom were 
alfo Dukes of Normandy. 
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He ime } 
prov'd 
the Laws. 


Secondly, He check’d the Pride. and In- Check’a 


folence of the Pope and the Clergy, by thofe 
Conftitutions made ina Parliament at C/z- 
rendon, whereby he reftrained the Exorbicant 

5 er Power 


the Pope. 
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Power of the Ecclefiafticks, and the Exemp- 
tion they claimed from Secular Jurifdi@ion: 
And, 

. _ Thirdly, He fubdued- and conquered 
ee Iveland, oe added. it to the Crown of 
England, which Conqueft was begun by 
Richard Earl of Stigule or Strongbow, 14. H. 2. 
But was perfected by the Kine himfelf in 
the Seventeenth Year of his Reign, and for 
the greater Solemnity of the Bufnefs, was 
ratified by the Fealties of the Bifhops and 
Nobles of Ireland, and by a Bull of Confir- 
mation from Pope Alexander, who was wil- 
ling to intereft himfelf in that Bufinefs, co 
ingratiate himfeif with the King, and to 
gai a Pretence for that arrogant Ufarpa- 
tion of difpofing of Temporal Dominions. 

Vide Hoveden, Anno 14 H. 2. : 
K. Reh, 1. . Richard I. eldeft Son of King Henry IL 
fucceeded his Father. I have feen litrle of 
Record touching the Juridical Proceedings, 
either of him, or his faid Father, other than 
what occurs in the Pipe-Rolls in the Exche- 
guer, which both in the Time of Hen. IL. 
Rich. I. and King “fobn, and all the fuc- 
ceeding Kings, are fairly preferved; and 
the beft Remembrances ‘that we. have of 
this King’s Reign, in relation to the Law, 
are» what Roger Hoveden’s Annals Wave deli- 

vered down tous, viz, 

HisNaval Firft, He infticuted a Body of Naval Laws 
Laws,é¢c. in his Return from the Holy Land, in the 
~ Ifland of Oleron, which are yer extant with 
fome Additions; De quibus, Vide Mr. Selden’s 
Mare Claufum, Lib, 2. cap. 24. and Ufuppofe 
they 
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they are the fame which are attributed to 
him by Mat. Pars, Anno 1196, and he 
conftituted Juftices to put them in Exe- 
ction. 

Secondly, He obferved the fame Method 
of diftributing Juftice as his Father had be- 
gun, by Juftices Itinerant per fingulos Anglia 
Comitatus, to whom he delivered two Kinds 
of Extracts or Articles of Inquiry, viz. 
Capitula Corone, much reformed and aug- 
mented from what they were before, and 
Capitula de Fudeis ; the whole may be read 
in Hoveden, fo. 423. fub Anno.5 R. 1, and 
by thofe Articles it appears, That at that 
Time there was a fettled Court for the 
Common-Pleas, as well as for the Qucen’s- 
Bench, tho’ ic feems that Pleas of Land 
were then indifferently held in either, as 
appears by the firft and fecond Articles 
thereof, where we have, Placita per breve 
Domini: Regis, vel per breve Capitals Fufticia, 
vel aCapitali Curia Regis coram ews (Fufticizs) 
miffz: The former whereof feems to be the 
Common-Pleas, which held Pleas by Original 
Writ, which Writ was under the King’s 
Tefte when he was in Exgland; but when 
he was beyond the Seas, it was under the 
Tefte of the Fufficiarius Anglia, as the Cujfos 
Regni in the King’s Abfence. 

The Power which the Juftices Ttinerant 
had to hold Plea in Writs of Right, or the 
Grand Affize,was fometimes limited, as here 
by the Articuli Corone under Hen. Il. to half 
a Knight’s Fee, or under: For here in-thefe 
Articles it is, De Magnis Affifis que “funt. de 

Le 2 centins 


by 


Articles 
of Jutti- 
ces Jtine™ 
rant, 
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centum Solidis & infra. But in the next Com- 
miffions, Inftructions, or Capitula Corona, it 
is, De Magnis Ajjifis ufque ad Decem Libratas 
Terre &» infra. 

In his Eighth Year, he eftablifhed a Com- 
mon Rule for Weights and Meafures through- 
out England, called Affifa de Menfuris, where- 
in we find the Meafure of Woollen Cloths 
was then the fame with that of Magna 
Charta, 9 H. 3. viz. De duobus ulnis infra 
Lifuras. 

In the Year before his Death, the like 
Juftices Errant went through many Counties 
of England, to whom Articles, or Capitula 
placitorum Corome, not much unlike, the for- 
mer were delivered. Vide Hoveden, {ub Anno 
1198. fo. 445. 

And in the fame Year, he iffued Com- 
miflions in the Trent, Hugh de Newville being 
Chief Juftice; and to thofe were alfo de- 
livered Articles of Inquiry, commonly cal- 
led Affe de Forefta, which may be read at 
large in Hoveden, {ub ecodem Anno. Thefe 
gave great Difcontent to the Kingdom, for 
both the Laws of the Foreft, and their Exe- 
cution were rigorous and grievous, 

King ‘fobn fucceeded his faid Brother, 
both in the Kingdom of England,and Dutchy 
‘of Normandy ; the Evidence that we have, 
touching the Progrefs of the Laws of his 
Time, are principally Three, viz. Firf, His 
Charters of Liberties. 2dly, The Records 
of Pleadings and Proceedings in his Courts ; 
And 3dly, The Courfe he took for fetcling 
the Englifh Laws in Ireland. ! 

: 1. Touch- 
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1. Touching the firft of thefe, hisCharters 1. 
of the Liberties of England, and of the Fore, His Chare 
were hardly, and with Difficulty, gained ters. 
by his Baronage at Stanes, Anno Dom. 1215. 

‘The Collection of the former was, as Mar. 

Paris tells us, upon the View of the Char- 

ter or Laws of King Hen. I. which fays, he 
contained quafdam Libertates & Leges a Rege 
Edvardo Santto, Ecclefiea & Magnatibus concef- 
fas, exceptis quibufdam Libertatibus quas idem 
Rex de {uo adjecit; and that thereupon the 
Baronage fell into a Refolution to have thofe 
Laws granted by King Fobn. But as it is 
certain, that the Laws added by King 
Hen. 1. to thofe of the Confefor wete many 
more, and much differing trom his ; do the 
Laws contained in the Great Charter of 
King ‘ohn, differed much from thofe of 
King Hen. 1. Neither are we to think, chat 
the Charter of King Fobn contained all 
the Laws of England, but only or princi- 
pally fuch as were of a more comprehenfive 
Nature, and concerned the common Rights 
and Liberties of the Church, Baronage and 
Cominonalty which were ofthe greateft Mo- 
ment, and had been moft invaded by King 
Fobn’s Father and Brother. 

The leffer Charter, or De Fore/fa, was to 
reform the Exceffes and Encroachments 
which were made, efpecially in the Time of 
Rich. I. and Hen. Il. who had miade New 
Afforeftations, and much extended the Ri- 
gour of the Foreft Laws: And both thefe 
Charters do in Subflance agree with that 

spits L 3 Magna 
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Magna Chartas & de Forefta,granted and con- 
firmd in 9 Hen. 3. I fhall not need: to:-re- 


' cite them, orto make-any Colle@ions or In- 


ferences from them; they are both extane 
in the Red Book of the Exchequer, and. it 
Mat. Paris, {ub Anno 1215. and the Record 
and the, Hiftorian do Verbatim agree. 


~ As ‘to the Second Evidence. we have.of 
the Progrefs of the Laws in King ‘ebs's 
Time, they are the Records of Pleadings 
and Proceedings which. are. ftill extant: 
But altho’ this King endeavoured to bring 
the Law, and the Pleadings, and. Proceed 
ings thereof, to fome better, Order than, he 
found it; for faving his Profits whereof, .he 
was very ftudious, and-for the better..Re- 
duction of ‘it into Order and Method,. we 
find frequently in the Records of his Time, 
Fines impofed, pro Stultiloquio, which, were 
no other than Muléts impofed by the Court, 
for barbarous and. diforderly Pleading: 
From whence afterwards. that Common 
Fine arofe, Pro pulchre placitando, which was 
indeed no other than a Fine for want of it; 
and yet for all this, the Proceeding in his 
Courts were rude, imperfe@, and defe- 
dtive, to what they were in the enfuing Times 
of Edw. I. dc. But fome .few Obfervables 
I fhall take Notice of upon the. Perufal of 
the Judicial Records of the Time of King 
Fohn, viz, aE ke: 


if, That the Courts of King’s-Bench and 
Common-Pleas were then difting Courts, and 
: difting- 
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diftinly held from the Begining to the End 
of King ‘fobn’s Reign. 

2dly, That as yet, neither one nor both 
of thofe Courts difpatch’d the Bufinefs of the. 
Kingdom, but a great Part thereof was dif- 


patch’d by the fu/tices Itinerant, which were | 


- fometimesin Ufe, but not withoat their Inter- 
miflions, and much of the Publick Bufinefs 
was difpatch’d in the County Courts, and in 
other inferior Courts ; and fo it continued; 
tho’ with a gradual Decreafe till the End of 
King Edw.1. and for fome Time after: 
And hence it was, That in thofe elder Times, 
che Profits of thofe County Courts for which 
the Sheriff anfwered in his Farm, de Proficuis 
Comitatus; alfo Fines were levied there, and 
poft Fines, and Fines pro licentia concordandi, 
and great Fines there anfwered; Fines pro 
Inquifitionibus habendi, Fines for Mif{demeanors, 
tho’ called Amerciaments, arofe ‘to great 
Sums, as will appear to any who fhall per- 
ufe the ancient Vi/coxtiels. 
But, as. 1 faid before; the Bufinefs of In- 
ferior Courts grew gradually lefS and lefs, 


and confequently their Profits and Bufinefs | 


of any Moment:came to the Great Courts, 
where they were difpatch’d with greater 
Juftice and Equality. Befides, the greater 
Courts obferving what Partiality and Bro- 
cage was ufed in the laferior Courts, gave a 
pretty quick Ear to Writs of falfe Judgment, 
which was the Appeal the Law allowed 
from erroneous Judgments in the County 
Courts; and: this, by Degrees, wafted the 
Credit and Bufinef$ of thofe interior Courts. 


L 4 3dly, 
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3dly, That the Diftin@ion between the 
King’s-Bench and Common-Bench, as to the 
Point of Cormunia placita, was not yet, nor 
for fome Time after, ferrled; and henceit is, - 
that frequently in the ‘Time of King Fodx, 
we fhall find*that Common Pleas were held 
in B. R. yea, in Mich. & Hill. 13 Fohanne, 
a Fine is levied coram ipfo Rege, between 
Gilbert Fitz, Roger and Helwife his Wife, 
Plaintiffs, and Robert Barpyard Tenant of — 
certain Lands in Kirby, &c. 

And again, whereas there was frequently 
a Liberty granted anciently by the Kings | 
of England, and allowed, Quod non implacite- 
zur niji coram Rege; find inter Placita de di- 
verfis Termin fecundo Fobannis, That upon | 
a Suit between Henry de Rachola, and the : 
Abbot of Leicefter before the Juftices de Banco, , 
the Abbot pleaded the Charter of King : 
Richard 1. Quod idem Abbas pro nullo re{pondeat : 
nifi coram ipfo Rege vel Capitali Fuftitiario fuo; : 
and it is ruled againft the Abbot, Quia omnia | 
Placita quae coram Juftic. de Banco tenentur, co- . 
ram Domino Regi vel ejus Capitali Fuftitiario | 
teneri intelliguntur. But this Point was after- - 
wards fettled by the Statute of Magna Charta, , 
Quod Communia placita non fequantur Curiam | 
noftram. ; q 
4thly, That the four Terms were then held | 
according as was ufed in After-times with | 
litele Variance, and had the fame Denomi- . 
nations they ftill retain. Paget 
- sthly, That there were oftentimes Confic : 
derable Sums of Money, or Horles, or other : 
Thines given to obcain Juftice ; fometimes : 


"tis ; 
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’tis faid to be, pro babenda Inquifitione ut fupra, 
and inter placita incerti temporis Regis “fobannw. 
The Men of Yarmouth againft the Men of 
Haftings and Winchelfea, Afferunt Domino Regi 
‘tres Palfridos, & fex Afturias Narenfes ad Ingui- 
fitionem fabendam per Legales, &c. and tre- 
quently the fame was done, and often ac- 
counted for in the Pipe-Rols, under the 
Name of Odlata ; and to remedy this Abnfe, 
was the Provifion’ made in King Fobn's and 
King Hen. I[L.d’s Charters, Nulli Vendemus Fu- 
ftitiam vel Rectum. But yet Fines upon Oris 
ginals being certain, have continued to this 
Day, notwithftanding that Provifion; but 
thofe enormous Ob/ata before-mentioned, 
are thereby remedied and taken away. 

6thly, That in all the Time of King Fob, 
the Purgation per Ignem & Agquam, or the 
Trial by Ordeal, continued, as appears by 
frequent Entries upon the Rolls; but it 
feems to have ended with this King, for I 
do not find icin Ufe in any Time after: 
Perchagce the Barbaroufnefs of the Trial, 
and Perfwafives of the Clergy, prevailed at 
length to antiquate ic, for many Canons 
had been made againtt it. 

athly, In this King’s Time, the Defcent 
of Socage as well as Knight's Service 
Lands to the eldeft Son prevailed in all 
Places, unlefs there were a fpecial Cuftom, 
that the Lands were partible inter Mafculos ; 
and therefore, Mich. fecundo Fobanns, in 4 
rationabili parte Bonorum, by Gilbert Beville 
againft William Beville his elder Brother for 
Lands in Gunthorpe, the Defendant pleaded, 


Quod 


1$3 
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Quod nungquam partita vel partibilia fueres and 
becaufe. the Defendant - could not prove) it, 
Judgment was given for. the Demandant: 
And by.degrees it prevail'd fo, that where- 
as at this Time-the Averment came on the. 
Part of the Heir at Law, that the Land 
nunquam partita vel partibils extetit; in a lit- 
tle Time after the Averment was turn’d on 
the other Hand, viz.. That tho’ the Land was 
Socage, yet unlefs he did aver and prove 
that it. was partita & partibilis, he failed:in 
his Demand. ; 


Thirdly, ‘The third Inftance of the Progrefs 
of King: Fobu’s Reign, in relation to the 
Common Law, was his fettling the fame in 
Irelandy which he made his more immediate 
and particular Bufinefs: But hereof wa 
fhall add.a particular Chapter by it felf, 
when we have fhewn you what Proceedings 
and Progrefs was made therein in the Time 
of Edw. I. ‘The many and great Troubles 
that fell upon King ‘fohw and the whole 
Kingdom, efpecially towards the later End 
of his Reign, did ‘much hinder the good 
Effect of fettling the Laws of England, and 
confequently. the Peace, thereof, which 
might have been bottom’d, efpecially. upon 
the Great Charter, Bat this Unfortanare 
Prince .and Kingdom were {fo intangled 
with inteftine Wars, and. with the Invafion 
of the French, who affifted the Englifh Barons 
againft their King, and by: the Advantages 
and Ufurpations that the Pope and the Clergy 


made 
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made by thofe Diftempers, that all ended 
in a Confufion. with the King’s Death, 


. I come therefore tothe long and trouble- K. Hen Itt. 
fome Reign: of Hem Ill, who was about 
Mine Years old at his Father's Death; he 

beings born in Fefto fancti Remigii, 1207. and 

King. Fobn died in Feffo [anti Luce, 1216, Hiftory 
and the. young King was crowned the 28th 3 his 
of Oftober, being then inthe. Tenth Year of —"“™* 
his Age, and was under the Tutelage of 

William Ear\-Marhfhal. 

The Nobility were quick.and earneft, not- 
withftanding his Minority, to have the Li- 
berties and Laws of the Kingdom confirm‘d:; 
and Preparatory thereto, in the Year 1223, 
Writs iffued to the feveral.Counties to’ in- 
quire, by ‘Twelve good and lawful Knights, 

Que fuerunt Libertates in Anglia tempore Regni > 
Henriciavi fui, returnable quindena- Pafche. 
What Succefs thofe Inquifitions had, or what 
Returns were made thereof, appears note: 
But in the next Year following, the young 
King flanding in Need of aSupply of Money 
from the Clergy and. Laity, none would-be 
granted, unlefs the Liberties; of the King- 
dom were. confirnyd as cheyavere. exprefs’d 
and contain’d in the Two,Charters of King 
Fobn; which the King accordingly granced 
in his Parliament. at Wefminjter; and. they 
were accordingly proclaimed, Ite quod Charte 
utrorumque Regum in nulla inveniatur diffimiles, 
Mat. Paris, Anwo.2243 2 iy » Hfteon: 

In the Year 1227.. The: King holding his 

Pasliament at Oxford; and being now of full 


Pe 
BS; 


456 


The ittow of the Ch. 7, 


Age; by ill Advice, caufes the Two Char- 
ters he had formerly granted to be can- 
cell'd, Hane occafionem pratendens quod Chartae 
ile conceffe fuerunt & Libertates fcripte & 
fignate dum ipfe erat feb Cuftodia nec fui Cor- 
poris aut figills aliquam poteftatem habuit, unde 
wiribus carcre debuit, c. Which. Fa& occa- 
fioned a great Difturbance in the Kingdom: 
And this Inconftancy in the King, was in 
‘Truth the Foundation of all his future Trou- 
bles, and yet was ineffe@ual to his End and 
Purpofe; for thofe Charters were not avoid- 
able for the King’s Nonage, and if there 
could have been any fuch Pretence, thar 
aione would not avoid them, for they were 
Laws confirm’d in Parliament. 

But the Great Charter, and the Charter 
of the Foref#, did not expire fo; for in 1253, 
they were again fealed and publifhed: And 
becaufe after the Battle of Evefham, the 
King had wholly fubdued the Barons, and 
thereby a Jealoufie might grow, that he 
apain meant to infringe it; in the Parlia- 
ment at Marlbridge, cap. 5. they are again 
confirm’d. And thus we have the great Set- 
tlement of the Laws and Liberties of the 
Kingdom eftablifhed in this King’s Time: 
‘The Charters themfelves are not every Word 
the fame with thofe of King ohn, but they 
differ very lictle in Subftance. 

This Great Charter, and Charta de Foreffa, 
was the great Bafis upon which this Serele- 
ment of the Englifh Laws ftood in the Time 
of this King and his Son; there were alfo 
fome additional Laws of this King yet are 

whic 
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which much polifhed the Common Law, 
viz. The Statutes of Merton and Marlbridze; 
and fome others. 

We have likewife Two other principal 
Monuments of the great Advance and Per- 
fection that the Englifh Laws attained to un- 
der this King, viz. The Trackate of Bratton, 
and thofe Records of Plea, as well in both 
Benches, as before the Fu/tices Itinerant, the 
Records whereof are {till extant. 

Touching the former, viz. Bracton’s Tra- Brafen's 
tate, ic yields us a great Evidence of the Treatife. 
Growth of the Laws between the Times of 
Henry II. and Hen. TIT. If we do but compare 
Glanville’s Book with that of Bratton, we 
fhall fee avery great Advance of the Law 
in the Writings of the later, over what they 
are in Glanville. It will be Needlefs to in- 
ftance Particulars ; fome of the Writs and 
Procefs do indeed in Subftance agree, but 
the Proceedings are much more regular and 
fettled, as they are in Braéton, above what 
they are in Glanville. The Book it felf in 
the Beginning feems to borrow its Method 
from the Civil Law ; but the greateft part of 
the Subftance is either of the Courfe of Pro- 
ceedings in the Law known to the Author, 
or of Refclutions and Decifions in the 
Courts of King’s-Bench and Common-Bench, 
and before Fuftices Itinerant, for now the in- 
ferior Courts began to be of little Ufe or 
Efteem. 

As to the Judicial Records of the Time Records, 
of this King, they were grown to a much 7”? 
greater Degree of Perfection, and the nae picid 

ings 
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dings more orderly, many of which are 
extant: But the great Troubles, and: the. 
Civil Wars, that happened in his Time, gave 
a great Interruption cto the legal Proceed- 
ings of Courts; they had a particular Come, 
miffion. and Judicatory for Matters happen- 
ing in Time of War, ftiled, Placita de Tempore 
Turbations, wherein are many excellent 
Things: They were made principally about 
the Battle of Eveham, and after it; and for 
fettling of the Differences of this Kingdom, 
was the Dittum, or Ediclum de Kenelworth 
made. which is printed in the old AdLagna 
Charta. . 

We have little extant of Refolutions in 
this King’s Time, but what are either re- 
membred by Braéton, or fome few broken 
and {cattered Reports collected. by. Fitzber- 
bert in his Abridgment. There are alfo 
fome few Sums or Conftitutions relative to 
the Law, which tho’ poffibly not A@s of 
Parliament, yet have obtained in. Ufe as 
fuch;. as De diffrittione Scaccarii, Statutum 
Pans & Cervific, Dies Communes in Banco, Stax 
tutum Hibernia, Stat. de Scaccario, ‘Fudicium 
Collizrigiz, and others. 

We come now to the Time of Edzw. T, 
who is well ttiled our Englifh Fuftinim; for 
in his Time the Law, guafi per Saltum,obtained | 
a very great Perfection. The Pleadings are 
fhort indeed, but excellently good and per- 
f{picuous: And altho’ for fome Time fome of 
thofe. Imperfections and ancient inconveni- 
ent Rules obtain’d ; as for Inftance, in point 
of Defcents, where the middle Brother ne 
3 a) 
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of the Eldeft, and dying without Iffue, the 


Lands defcended to the Youngeft, upon that 
old Rule in the Time of Hen. II. Nemo pote/t 
effe Dominus & Heres, mentioned in Glanville, 
at leaft if he had once received Homage, 
13 E. x. Fitz Avowry 235. Yet the Laws 
did never in any one Age receive fo great 
and fudden an Advancemient; nay, I think 
I may fafely fay, all the Ages fince his Time 
have not done fo much in reference to the 
orderly fectling and eftablifhing of the di- 
ftributive Juftice of this Kingdom, as:he did 
within a fhort Compafs of the Thirty ‘five 
Years of his Reign, efpecially. about the 
firft Thirteen Years thereof. eo 

Indeed, many Penal Statutes. and Provi- 
fions, in relation to the Peace and good Go. 
vernmient of the Kingdom, have been fince 
made. But as touching the Common Ad- 
miniftration of Juftice between Party and 
Party, and accommodating of the Rules, 
and of the Methods and Orders of Pro- 
ceeding, he did the moft, at leaft of any 
King. fince William 1. and left the fame 
as a fix’d and ftable Rule and Order of Pro- 
ceeding, very little differing from that 
which we now hold and pradtice, efpecially 
as to the Subftance and Principal Contex. 
ture thereof. 


‘Tt would be the Bufinefs of a Volume to 
fet down all the Particulars, and therefore 


I fhall only give fome fhort Obfervations 


touching the fame, 
Firf, 
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Firft, He perfe&ly fectled the Great Char- 
ter, and Charta de Forefa, not only by 2. 
Praéctice confonant to them in the Diftri- 
bution of Law and Right, but alfo by that. 
folemn A@ paffed 25 E. 1. and ftiled Cos- 
jirmationes Chartarum. = 
Secondly, He eftablifhed and diftributed 
the feveral Jurifdi@ions of Courts. within 
their proper Bounds. And becaufe this 
Head has feveral Branches, I fhall fubdivide 
the fame, viz. = 


1. He check’d the Incroachments and In- 
folencies of the Pope and the Clergy, by the 
Statute of Carlifle. 

2. He declared the Limits and Bounds of 
the Ecclefiaftical Jurifdi@ion, by the Sta- 
tute of Circum(pette Agatis C Articuli Cleri. 
For note, Tho this later Statute was not 
publifhed till Edw. IL. yet was compiled in 
the Beginning of Edw. I. 

3. He eftablithed the Limits of the Court 
Of Common-Pleas, perfectly performing the 
Dire@ion of Magna Charta, Quod Communia 
Placita non {cquantur Curia noffra, in relation 
to B.R. and in exprefs Terms, extending 
it to the Court of Exchequer by the Statute 
of Articuli fuper Chartas, cap. 4. It is true, 
upon my firft reading of the Placita de Banco 
of Edw. I. I found very many Appeals of 
Death, of Rape, and of Robbery therein; 
and therefore | doubted, whether the fame 
were not held at leaft by Writ in the Common 
Pleas Court: But upon better Inquiry, I 
found many of the Records before Fuftices 
3 Ttine= 
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Itinerants were enter’d or fill'd up among the 
- Records of the Common-Pleas, which might 
occafion that Miftake. 

- 4. He eftablifh’d the Extent of the Jurif- 
diction of the Steward and Marfhal. Vide 
Articuli fuper Chartas, cap. 3. And, 

g. He alfo fettled the Bounds of Inferior 
Courts, not only of Counties, Hundreds, 
and Courts Baron, which he kept within 
their proper and narrow Bounds, for the 
Reafons given before; and fo gradually the 
Common Juftice of the Kingdom came to 
be adminiftred by Men knowing in the 
Laws, and converfant in the Great Courts 
of B. R. and C. B. and before Fuftices Ivine- 
rant; and alfo by that excellent Statute of 
Weftminfter 1. cap. 35. he kept the Courts of 
Great Men within their Limits under feveral 
Penalties, wherein ordinarily very great 
Incroachments and Oppreflions were ex- 
ercifed. 


The Third general Obfervation I make 
is, He did not only explain, but excellently 
enforc’d, Magna Charta, by the Statute De 
Tallagio non concedendo, 34 E. 1. 

Fourthly, He provided againft the Inter- 
ruption of the Common Juttice of the King- 
dom, by Mandates under the Great Seal, or 
Privy Seal, by the Statute of Articuli (uper 
Chartas, cap 6. which, notwichftanding 
Magna Charta, had formerly been frequent 
in Ufe. 


Fifthly, He fettled the Forms, Solemnities, — 


and Efficacies of Fines, confining them to 
the 
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the Common-Pleas, and to Fuftices Itimerant,. 
and appointed the Place where they brought 
the Recordsafter their Circuits,whereby one 


common Repofitory might be kept of Affu- - 


rances of Lands ; which. he did by the Sta- 
tute De modo lewandi Fines, x18 E. 1. oy 
Sixthly, He fettled that great and orderly 
Method for the Safety and Prefervation of 
the Peace of the Kingdom, and furpreffing 
of Robberies, by the Statute of Winton. 
Seventhly, He fettled the Method of Te- 
nures, to prevent Multiplicity of Penalties, 
which grew to a great [nconvenience, and _ 
remedied it by the Statute of Quia Emptores 


Terrarum, 18 E. x. at 
Eighthly, Hefettled a fpeedier Way forRe- — 


covery of Debts, not only for Merchants and 


Tradefmen, by the Statutes of Aéfon, Burnel, — 
& de Mercatoribus, but alfo for other Per- — 


fons, by granting an Execution for a Moiet¥ 
of the Lands by Elegit. 


Ninthly, He made effectual Provifion for — 


Recovery of Advowfons and Prefentations 


to Churches, which was before infinitely — 


lame and defeéive, by Statute Wefmine 
feer 2. cap. I. 

Tenthly, He made that great Alteration in 
Eftates from what they were formerly, by 
Statute Weftminfter 2. cap. 1. whereby Eftates 
of Fee-Simple, conditional at Common Law, 
were turn'd into Eftates-Tail, not removae 
ble from the Iffue by the ordinary Methods 
of Alienation; and upon this Statute, and 
for the Qualifications hereof, are the Super- 

| » ftruures 
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ftructures built of 4.H.7. cap. 32. 32 H.8. 
op. and33H.8. 
- Eleventhly, He introduced quite a new 11. 
Method, both in the Laws of Wales, and in 
the Method of their Difpenfation, by the 

_ Statute of Rutland. 
 Twelfthly, In brief, partly by the Learn- 12. 
ing and Experience of his Judges, and part- 
ly by his own wife Interpofition, he filent- 
ly and without Noife abrogated many ill 
and inconvenient Ufages, both in his Courts 
of Juftice, andin the Country. He redi- 

. fied and fet in Order the Method of colle@- 
ing his Revenue in the Exchequer, and re- 
moved obfolete and illeviable Parts thereof 
out of Charge; and by the Statutes of 
Weftminfter x. and, Weftminfter 2\ Gloucefter 
and Weftminfter 3. and of Articuli {uper Chartat, 
he did remove almoft all that was either 
grievous or impractical out of the Law, 
and the Courfe of its Adminiftration,and fub- 
ftituted fuch apt, fhort, pichy, and effe@ual 
Remedies and Provifions, as by the Length 

of Time and Experience, had of their Con- 
venience, have ftood ever fince without 
any great Alteration, and are now as it 
were incorporated into, and become a Part 
of the Common Law it felf. 


Upon the whole Matter, it appears, That 
the very Scheme, Mold and Model of the 
Common Law, efpecially in relation to the 
Adminiftration of the Common Juftice be- 
tween Party and Party, as ic was. highly 
rectified and fet in a much: better Light and 

M 2 . Order 
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Order by this King than his Predeceffors 
left it to him, fo in a very great Meafure: 
it has continued the fame in all fucceeding 
Ages to this Day; fo that the Mark or. 
Epocha we are to take for the true Stating” 
of the Law of Exgland, what it #, isto be 
confidered, ftated and eftimated, from 
what it was when this King left ic. Be= 
fore his Time it was in a great Meafure 
rude and unpolifh’d, in comparifon of what 
it was after his Reduction thereof; and on 
the other Side, as it was thus polifhed and 
ordered by him, fo has it ftood hitherto 
without any great or confiderable Alterati-. 
on, abating fome few Additions and Altera- 
tions which fucceeding Times have made, 
which for the moft part are.in the fubje& 
Matcer of the Laws themfelves, and not fo 
much in the Rules, Methods; or Ways of 
its Adminiftration. 

As I before obferved fome of thofe ma~ 
ny great Acceffions to the Perfection of 
the Law under this King, fo I fhall now 
obferve fome of thofe Boxes or Repofitories 
where they may be found, which are of the 
following Kinds, viz. 


Firf, The A&s of Parliament in the 
Time of this King are full of excellent 
Wifdom and Perfpicuity, yet Brevity ; but 
of this, enough before is faid. 

Secondly, The Judicial Records inthe Time 
of this King. I fhall not mention thofe of 
the Chancery, the Clofe-Patent and Charter 
Rolls, which yer will very much eager 8 
; oe tne 
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the Learning and Judgment of that Time ; 
but { fhall mention the Rolls of Judicial 
Proceedings, efpecially thofe in the King’s- 
Bench and Common-Pleas, and in the Eyres. 
I have read over many of them, and do 
generally obferve : | 

1. That they are written in an excellent 
Hand. 

2. That the Pleading is very fhort, but 
very clear and perfpicuous, and neither loofe 
or uncertain, nor perplexing the Matter 
either wich Impropriety, Obfcurity, or Mul- 
tiplicicy of Words: They are clearly and 
orderly digefted, effe@ually reprefenting 
the Bufinefe that they intend. 

3. That the Title and the Reafon of the 
Law upon which they proceed (which many 
times is exprefly delivered upon the Record 
it felf) is perfpicuous, clear and rational; 
fo that their fhort and pithy Pleadings and 
Judgments do far better render the Senfe 
of the Bufinefs, and the Reafons thereof, 
than thofe long, intricate, perplexed, and 
formal Pleadings, that oftentimes of late 
are unneceflarily ufed. 

Thirdly, The Reports: of the Terms and 
Years of this King’s Time, a few broken 
Cafes whereof are in Fitzherbert’s Abridg- 
ment; but we have no fucceflive Terms or 
Years thereof, but only ancient Manufcripts 
perchance, not running throngh the whole 
‘Time of this King, yet they are very good, 
but very brief: Either the Judges then {poke 
lefs, or the Reporters were not fo ready 
handed as to take all they faid. And hence 
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this Brevity makes them the more obfcure. 
But yet in thofe brief Interlocutions between 
the Judge and the Pleaders, and in their 
Definitions, there appears a great deal of 
Learning and Judgment. Some of thofe 
Reports, tho’ broken, yet the beft of their 
Kind, are in Lincolns-Inn Library. Quere, if 
thofe Reports are not now publifhed. 4 

Fourthly, The Tra&s written or colle@- 
ed in the Time of this wife and excellent 
Prince, which feem to be of Two Kinds; 
viz. fuch as were only the Tradctates of pris 
vate Men, and therefore had no greater 
Authority than private Collections, yet con 
tain much of the Law then in Ule, as Flesa 
the Mirror, Britton and Thornton; or elfe 
2dly, They were Sums or Abftradés of 
fome particular Parts of the Law, as Nova 
Narrationes, Hengam Magna & Parva, Cadit 
affifa Summa, De Baftardia Summa; by all 
which, compared even with Braéton, there 
appears a Growth and a Perfe&ting of the 
Law into a greater Regularity and Or- 


er: 

And thus much fhall ferve for the feveral 
Periods or Growth of the Common Law 
untill the Time of Edy. I. inclufively, 
wherein having been fomewhat prolix, I 
fhall be the briefer in what follows, efpe- 
cially feeing that from this Time down- 
wards, the Books and Reports printed 
give a full Account of the enfuing Progref§ 


of the Law. © 


CHAP, 
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A Brief Continuation of the Progrefs of the 
Laws, from the Time of King Edward ll. 
» gnclufive, down to thefe Times. 


: Hers inthe former Chapter been fome- 

[A what large in Difcourfing of the Pro- 
grefs of the Laws, and thé incidental Addi- 
tions they received in the feveral Reigns of 
King William Ul. King Hen. I. King Stephen, 
King Hen. VW. King Richard I. King ‘fobn, 
King Hen. I. and King Edy.1 I hall 
now proceed to give a brief Account of the 
Progrefs thereof in the Time of Edy. II. 
and the fuccéeding Reigns, down to thefe 


Times. 

Edward Il. faeceeding his Father, tho’ he K. £a. IL. 
was an Unfortunate Prince, and by reafon 
of the Troubles and Unevennefs of his 
Reign, thé very Law ic felf had many In- 
terruptions, yet it held itsCurrent ina great 
Mealure according to that Frame and State 
that his Father had Jeft it in. 

Béfides the Records of Judicial Proceed- 
ifigs in his Time, many whereof are {till 
extant, there were fome other Things that 
occurrd in his Reign which give us fome 
kind of Tndication of the State and Con- 
dition of the Law during that Reign: As, 
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Firft, The Statutes made in his Time, 
and. efpecially that of 17 E. 2. ftiled De 
Prerogativa Reg, which tho’ it be called a 
Statute, yet forthe moft-part is but a Sum 
or Collection of certain of the King’s Pre- 
rogatives that were known Law long before; 
as for Inftance, The King’s Wardfhip of 
Lands in Capite attracting the Wardthip of 
Lands held of others ; TheKing’s Grant of a 
Manor not carrying an Advowfon Appen- 
dant unlefs named ; The King’s Title to the 
Efcheat.of the Lands of the Normans, which 
was in Ufe from the firft Defe@ion of Nor- 
mandy under King ‘fobn ; The King’s Title 
to. Wreck, Royal Fih, Treafure Troye, 
and many others, which were ancient Pre- 
rogatives ta. the Crown. 

‘Secondly, The» Reports of the Years and. 
Terms of this King’s Reign; thefe are not 
printed in any one entire Volume, or in any 
Series or Order of Time, only fome broken 


» Cafes thereof in Fitzberber’s: Abridgment, 


K. Ea Il. 


and in fome,other Books difperfedly, yet 
there are many-entire Copies thereof abroad 
very exellently reported, wherein are many 
Refolutions agreeing with thofe of Edw, Is 
Time. The beft.Copy. of thefe Reports 
that I know now extant,, is that in Lincolps- 
Iam Library, which gives a fair Specimen of 
the Learning of the Pleaders and Judges of 
that Time. Quere, If Maynard's Edw. Il, 
was not printed from that Copy. 

King Edw. Il. fucceeded his Father ; his 
Reign was long, and under it the Law was 
improved to the greateft Height. The Judges 
See” as and 
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and Pleaders were very learned; The Plead. , 
ings are fomewhat more polifhed than thofe, 


inthe Time of Edw. I. yet they have neither 
Uncertainty; Prolixity, nor Obfcurity. They 
were plain and skilful, and in the Rules of. 
Law, efpecially in relation to real Adtions,, 
and Titles of Inheritance, very learned and, 
excellently polifhed , and -exceeded thofe. 
of the Time of Edw. I. So that at the latter, 
End of this King’s Reign the Laws feemed 
to be near its Aderidian. 

The Reports.of this King’s. Time run 
from the Beginning to the End of his: 
Reign, excepting fome few Years between 
the 1oth and 17th, and 30th and 33d Years, 
of his Reign; but thofe Omitted Years are 
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extant in many Hands in old Manufcripts. >; ; 


And Quare, If they are not all printed in May= 
nard’s Eds. IIT. , 
‘The. Book: of.Affizes is a Colle@ion of 
the Affizes that happened in the Time. of, 
Edw, II. being from the Beginning to. the, 
End extracted out of the Books and Affizes. 
of thofe that attended the Affizes in che, 
Country. | 
The Fuftices kinerant continued byintermit. 
ting Viciflicudes till about. the 4th. of Eda. 3. 
and fome till che 10th of Edw. 3. Their Ju- 
rifdiéion extended:to Pleas of the Crown,y 
or Criminal Canfes, Civil Suits and Pleas off 
Liberties, and Quo Warranto's; the Reports 
thereof are not..printed, but are in many 
Hands in Manufcript, both of the Times of 
Edw. I. Edw. U.and Edw. UL. full of excel- 
lent Learning. Some few broken Reports of 
ge | thofe 
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thofe Eyres, efpecially of Cormyall, Notting- 
ham, Northampton,and Derby, are colle&ted by’ 
Fitzherbert in his Abridgment. AR 
_ After the roth of Edw. I. Ido not find — 
any Juftices Errant ad Communia Placita, but’ 
only ad Placita Forefte ; other Things that 
concerned thofe Fuftices Itinerant were fup- 
plied and tranfacted in the Common Bench, 

* for Communia placita, in the King’s-Bench and 
Exchequer for Placita de Libertatibys, and be- 
fore Juitices of Aflize, Nifi prins, Oyer and’ 
Terminer, and Goal Delivery for Affifes and 
Pleas of the Crown. , 

- And thus much for the Law in the Time 
of Edw. UIT. 


K.Rsch II. Richard IL. fucceeding his Grandfather,’ 
the Dignity of the Law, together with the 
Honour of the Kingdom, by reafon of the’ 
Weaknefs of this Prince, and the Difficulties 
occurring in his Government, {eem’d fome~ 
what to decline, as may appear by com- 
paring the Twelve laft Years of Edy. Il. 
commonly called Quadragefms, with the Re- 
ports of King Richard IL. wherein appears 4 
vifible Declination of the Learning and 
Depth of the Judges and Pleaders. aes 

~ It is true, we have no printed continued 
Report of this King’s Reign ; but I have 
{een the entire Years and’Terms thereof in 
a Manufcript, out of which, or fome other 
Copy thereof, I fuppofe Fitzherbert abftract- 
ed thofe broken Cafes of this Reign in his 
Abridgment. weg Rerciea, 

: In 
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'Inall thofe former Times, efpecially from 
the End of ‘Edsy. UI. back to the Beginning 
of ‘Edy. 1. the Learning’ of the Common 
Law confifted principally in Affizes and real 
AG@ions; and rarely was any Title dermined 
in any perfonal Aion, unlefsin Cafes of 
Titles to Rents, or Services by Replevin ; 
and the Reafons thereof were principally 
thefe, viz. : 


' -Firft, Becaufe thefe ancient Times were ° 


reat Favourers of the Poffeffor, and there- 
fore if about the Time of Edw. Il. a Dif- 
feifor had been in Poffeffion by a Year and 
a Day, he was not to be put out without 4 
Recovery by Affize. Again, If the Diffeifor 
had made a Feoftment, they did not coun- 
tenance an Entry upon the Feoffee, becaufe 
thereby he might lofe his Warranty, which 
he might fave if he were Impleaded in an 
Affize or Writ of Entry ; and by this Means 
real AGions were frequent, and alfo Af- 
fizes. 

Secondly, They were willing to quiet 
Men’s Poffeffions, and therefore after a Re- 
covery or Bar in an Affize or real Action, 
the Party was driven to an Adon of a high- 
er Nature. 

Thirdly, Becaufe there was then no known 
Aétion wherein a Perfon could recover his 
Poffeflion, other than by an Affize or a 
rea! Action; for till the End of Edw. TY. 
the Poffeffion was not recovered in an 
Ejectione firme, but only Damages. 

Fourthly, Becaufe an Affize was a {peed 
and effectual Remedy to recover a Poftet. 
& fion, 
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fion, the Jury being ready Impannell’d, 
and at the Bar the firft Day of the Return. 
And altho’ by Difufage, the PraGifers of the 
Law are not fo ready init, yet the Courfe 
thereof in thofe Times was as ready. and 
as well known to all Profeffors of the Law 
as the Courfe of Ejedtione firme is now. 


K.HenIV.. Touching the Reports of the Years and 

K. Hen. V. Terms of Hen. IV. and Hen, V. I can only 
fay, They do not arrive either in the Na- 
ture of the Learning contained in them, or 
in the Judicioufnefs and Knowledge of the’ 
Judges and Pleaders, nor in any other Re- 
{pec arife to the Perfe&tion of the laft 
Twelve Years of Edw. Ill. 

K.Hes. VI. But the Times of Hen. VI. as alfo of 

K. E4.1V. Edw. TV. Edw. V. and Hen. Vil. were 

_K. a V. Times that abounded with learned and ex- 

K Hew VIE cellent Men. There is little Odds in the 

' Ufefulnef$ or Learning of thefe Books, on- 
p the firft Part of Hén. VI. is more barren, 
pending it felf much in Learning of little 
Moment, and now out of Ufe; but the fe- 
cond Part is full of excellent Learning. 
Inthe Times of thofe Three Kings, Hex. VI. 

Edw, lV. and Hen. VII. the Learning feems . 
to be much alike. But thefe two Things 
are obfervable in them, and indeed gene- 
rally in all Reports after the Time of 
Edw. I wiz. 


3. Fir, That real A@ions and Affizes were 
not fo frequent as formerly, but many 
Titles of Land were determined in perfa, 
Ses nal 
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nal Actions; and the Reafons hereoffeem 
to be, 

1f, Becaufe the Learning of them began: 
by little and little to be lefs kown or 
underftood. 

2dly, The ancient Strictnefs of preferving 
Poffeffions to Poffeffors till Evi@ion by 
Aion began not to be fo much in Ufe, 
unlefs in Cafes of Difcents and Difcontinu- 
ances, the latter neceflarily drove the De- 
mandant to his Formedon, or his Cui in Vita, 
&c. But the Defcents that toll’d Entry were 
rare, becaufe’ Men preferved their Rights 
to enter, &c. by continual Claims. 

3dly, Becaufe the Statute of 8 H. 6. had 
helped Men to an Action to ‘recover their 
Poffeffions by a Writ of Forcible Entry, even 
_ while the Method of Recovery of Poffeffions 
by Ejectments was not known or ufed. 

The Second Thing obfervable is, That 
tho’ Pleadings in the Times of thofe Kings 
were far fhorter than afterwards, efpecially 
after Hen. VIII. yet they were much longer 
than in the Time of King Edw. lil. and the 
Pleaders, yea and the Judges too, became 
fomewhat too curious therein, fo that chat 
Art or Dexterity of Pleading, which in its 
Ufe, Nature and Defign, was only to render 
the Fact plain and intelligible, and tobring 
the Matter to Judgment with a convenient 
Certainty, began to degenerate from its pri- 
mitive Simplicity, and the true Ufe and 
End thereof, and to become a Pice of Nicety: 
and Curiofity ; which how thefe later Times’ 
have improved, the Length of the Plead? 
ings, the many and unneceflany Repetitions, 
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the many Mifcarriages of Caufes upon {mall 
and trivial Niceties in Pleading, have too 
much witneffed. 

I fhould.now fay fomething touching the 
Times fince Hen. VII. to this Day, and 
therefore fhall conclude this Chapter wich 
fome general Obfervations touching the 
Proceedings of Law in thefe later Times. — 

And Firft I fhall begin where I left be- 
fore, touching the Length and. Nicety of 
Pleadings, which at this Day far exceeds 
not only that fhort yet perfpicuous Courfe 
of Pleading which was in the Time of 
Hen. VI. Edw.1V. and Hen. VIL. but thofe 
of all Times whatfoever, as our vaft Preffes 
of Parchment for any one Plea do abun- 
dantly witnefs. 

And the Reafons thereof feem to be 
thefe, viz. 


Firf, Becaufe in ancient Times the Plead- 
ings were drawn at the Bar, and the Ex- 
ceptions (alfo) taken at the Bar, which 
were rarely taken for the Pleafure or Cu- 
riofity of the Pleader, but: only when: it 
‘was apparent that the Omiffion or the Mat« 
ter excepted to was for the moft part the 
very Merit and Life of the Caufe, and pur- 
pofely omitted or mifpleaded becaufe his 
Matter or Caufe would bear no better: Bue 
now the Pleadings being firft drawn in 
Writing, are drawn to anexceffive Length, 
and with very much Labouroufnefs and 
Care enlarged, left it might afford ari Ex- 
ception not intended by the Pleader, and 
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which could be eafily fupplied from the 
Truth of the Cafe, left the other Party 
fhould catch that Advantage which com- 
monly the adverfe Party ftudies, not in 
Contemplation of the Merits or Juftice of 
the Caufe, but to find a Slip to faften upon, 
tho’ in Truth, either not material to the 
Merits of the Plea, or at leaft not to the 
Merits of the Caufe, if the Plea were in 
all Things conform to it. 

Secondly, Becaufe thofe Parts of Pleading 
which in ancient Times might perhaps be 
material, but at this Time are become only 
mere Styles and Forms, are ftill continued 
with much Religion, and fo all thofe anci- 
ent Forms at firft introduced for Conveni- 
ence, but now not neceffary, or it may be 
antiquated as to their Ufe, are yet continued 
as Things wonderfully material, tho’ they 
only {well the Bulk, but contribute nothing 
to the Weight of the Plea. 

Thirdly, ‘Thefe Pleas being moftly drawn 


by Clerks, who are paid for Entries and 


Copies thereof, the larger the Pleadings are; 
the more Profits come to them, and the 
dearer the Clerk’s Place is, the dearer he 
makes the Client pay. 

Fourthly, An Overforwardnefs in Courts 
to give Countenance to frivolous Excepri- 
ons, tho’ they make nothing to the trué 
Merits of the Caufe; whereby it often haps 
pens that Caufes are not determined accor 
ding to their Merits, but do often mifearry 
fox inconfiderable Omiflions in Pleading. 


But 
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- But; Secondly, 1 fhall confider what is the’ 
Reafon that in the Time of Edw. I one’ 
Term contained not above two or three 
Hundred. Rolls, but at this Day one Term. 
contains two Thoufand Rolls or more. 
The Reafons whereof may be thefe, wiz. 


. aff, Many petty Bufinefles, as Trefpaf- 
fes and Debts under 405. are how brought to 
Weftminfter, which ufed to be difpatched in 
the County or Hundred Courts; and yet the 
Plaintiffs are not to be blamed, becaufe at 
this Day thofe Inferior Courts are fo ill 
ferved, and Juftice there fo ill adminiftred, 
that they. were better feek ic (where it may 
be had) at Wefminffer, tho’ at fomewhat 
more Expence. 

2dly, Multicudes of Attornies practifing 
in the Great Courts at Wefminfter, who are 
ready at every Market togratifie the Spleen, 
Spight or Pride, of every Plaintiff. 
eo gdly, A great Encreafe of People in this 
Kingdom above what they were anciently, 
which muft needs multiply Suits. 

yrhly, A great Encreafe of Trade and 
Trading Perfons, above what there were 
in ancient Times, which muft have the like 
Effea. ; 

sthly, Multitudes of new Laws, both Penal 
and others, all which breed new Queftions, 
and new Suits at Law, and in particular, 
the Statute touching the devifing of Lands, 
cum maltis aliis. 

6rhly, Multiplication of Adicns upon 
the Cafe, which were rare formerly, and 

4 thereby 
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thereby Wager of Law oufted, which dif- 
couraged many Suits: For when Men-were 
fure, that in cafe they refted upon a bare 
_ Contracé without Specialty, the other Party 
might wage his Law, they would not reft 
upon fuch Contraéts without reducing the 
Debt into a Specialty, if it were of any 
Value, which created much Certainty, and 
accorded many Suits. 

And herewith I fhall conclude this Chap- 
ter, fhewing what Progrefs the Law has 
made, from the Reign of King Edw. I. down 
to thefe Times. 


N CHAP. 


177 


Freland. 


“Che Hittow ofthe Ch. gt 


C HAP. IX. 


Concerning the fettling of the Common Law 
of England zz Ireland avd Wales: 
And fome Obfervations touching the Ifles 
of Man, Jerfey and Guernfey, Ge. 


mf ete: Kingdom of Ireland being con- 
quered by Hen. II. about the Year 117%. 
He in his great Council at Oxcn, conftitu- 
ted his younger Son, ‘fobs, King thereof, 
who profecuted that Conqueft fo fully, that 
he introduced the Englifh Laws into that 
Kingdom, and {wore all the great Men 
there to the Obfervation of the fame, which 
Laws were, after the Deceafe of King ‘Fobn, 
again reinfore’d by the Writ of King Hem. IIL. 
reciting that of King-fobw, Rot. —Clauf 
10 H. 3. Memb. 8, & 10. Vide infra, & 
Pryn. 2§2, 253, oe. 

And becaufe the Laws of England were 
not fo fuddenly known there, Writs from 
Timeto Time iffued from hence, containing 
diversCapitula Legum Anglia, and command- 
ing their Obfervation in Ireland, as Rot. Parl. 
11 H.3. the Law concerning Tenancy by 
Curtefy, Rot. Clauf. 20 H.3. Memb. 3. Dorfo. 
The Law concerning the Preference of the 
Son born after Marriage, to the Son born 
of the fame Woman before Marriage, or 
Baftard cigne G Maulier puifne, Rot. Clanf. 

20 H, 
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20H. 3. Memb. 4. in Dorfo: So the Law 
concerning all the Parceners inheriting with- 
out doing Homage, and feveral Tranfmif- 
fions of the like Nature. ic 

_ For tho’ King Hen. AI. had done as much 
to introduce the Englifh Laws there, as the 
Nature of the Inhabirants or the Circum- 
flances of the Times would permit; yee 
partly for want of Sheriffs, that Kingdom 
being then not divided into Counties, and 
partly by reafon of the Inftabilicy ‘of the 
drifhy he could not fully effe& his Defign: 
And therefore, King ‘fobn, to fupply thofe 
Defe&s as far as he was able; divided 
Leinfter and Munfter into the feveral Coun- 
ties of Dublin, Kildare, Meath, Uriel, Cater- 
dogh , Kilkenny, Wexford, Waterford, Cork, 
Limerick, Tiperary, and Kerry; and appointed 
Sheriffs and other Officers to govern ’em 
after the Manner of England; and, likewife 
caufed an Abftra& of the Englifh Laws un- 
der his Great Seal to be tranfmicced thither, 
and depofited in the Exchequersat’ Dublin: 
And foon after, in an Jrifh Parliament, by a 
general Confent, and at the Inftance of the 
wrifh, he. ordain'd, That the Englith Laws 
and Cuftomts fhould thenceforth be obferved 
in Iveland, and invotder to it, he fent his 
Judges thither, and erected Courts of Judi- 
cature at Dublin... 

- Bat notwithftanding thefe Precautions of 
King fobs, yet for that the Brebon Law, 
and other Jrifh Cuftoms, gave more of Power 
to the great Men, and yet did not reftrain 
thé Common People r¢ fo ftri& and regular 
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a Difcipline .as the Laws of England did. 
‘Therefore the very Englifh themfelves be- 
came corrupted by them, and the Englifh 
Laws foon became of little Ufe or Efteem, 
and. were look’d upon by the Irifh and the 
degenerate Englifh as a Yoke of Bondage; 
fo that King Hen. LLL was oftentimes necef- 
fitated to revive ‘em, and by feveral fuc- 
ceffive Writs to enjoin the Obfervation of 
them. And in the Eleventh Year of his 
Reign «he fent the following Writ, wiz. 
N.B.. Tha Writ is curtaild by my Lord Cook. 


» Henricus Rex, @c.. Baronibus Militibus & 
alits libere Tenentibus Lagenia, falutem, Orc. 
Satis: ut-credimus veftra audivit difcretio, quod 
cum bone memoria “fobannes, quondam Rex 
Anglie Pater Nofter venit in Hiberniam, ipfe 
duxit fecum viros difcretos C» Legs peritos, quo- 
rum Communi C onjilio, & adinftantiam Hibernien- 
fium: Statuit & pracepit Leges Anglicanas teneri 
in Hibernia, ita quod Leges eafdem in {criptis 
readattas reliquit {ub figillo (uo ad Scaccar. 
Dublin. Cum: igitur Con{uetudo & Lex Anglia 
fuerit, quod fi aliquis:def{ponfaverit aliquam Mu- 


- bierem, five Viduam five aliam hereditatem ha- 


bentem, ¢» ipfe poffmodum ex ea prolem {ujcita- 
werit, cujus clamor auditus fuertt infra quatuor 
parietes. idem Vir (i fupervixerit ipfam uxorem 
fuam, habebit tota vita [ua Cuffodiam Heredita- 
tis uxoris fue, licet ea forte habuerit Heredem 
de primo viro {uo qui fuerit Plenz tata vobss 
Mandamus injungentes quatenus in loquela que 
eff in Curia Willi. Com. Marefc. inter Mauritium 
Fitz Gerald Petent. & Galfridum de Mari{co 


Uu- 
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Fufticiarivm noftrum Hibernia tenentem, vel in 
alia Loquela que fuerit in Cafu predicto mullo 
modo Fuftitiam in contrar’ facere prafumatss. 
Tefe Regeapud Weftm: 10 De- 
cemb. Anno 11° Regni Noffri. 


oo. 


~ 


And Note, In the fame Year another Writ 
was fent to the Lord Juftice, Commanding 
him to aid the Epifcopal Excommunica- 


tions in Ireland with the Secular Arm, as in | 


England was ufed. 


nd about this Time, Hubert de Burgo, 


the Chief Fuftice of England, and Earl of 
Kent, was made Earl of Connanghr, and 
Lord Juftice of Ireland during Life ; and be- 
caufe he could not Perfonally attend, he on 
March the 10th, 1227. appointed Richard de 
Burgo to be his Deputy, or Lord Juttice, 
<! whom the King fent the following 
nies 


Rex diletko G fideli fuo Richardo de Burgo 
Fufticiario (uo Hibernia falutem. Mandamus 
~ vobss firmiter Pracipientes, quatenus certo’ die O 
loco faciatis venire coram vobis, Archiepifcopos 
Epifcopos Abbates Priores Comites & Barcnes 
Milites & libere Tenentes & Ballivos Singulorum 
Comitatuum, & coram eis publice legi faciatis 
Chartam Domini Fohannis Regis Patric noftri 
Cui figillum {unm appenfum eff, quam fieri fecit, 
& jurari a Magnatibus Hibernia de Legibus & 


confuetudinibus Anglorum Obfervandis in Hiber- - 


nia, O Precipiatis ers ex parte noftra, quod: Leges 
illas & con{uetudines in Chavsa preditta contéie- 
tas de cetero firmiter teneant & obfervent. Et 
aa | 3 boe 
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Loc idem-per fingulos Comitaius Hibernia clamaré 
faciatis, co .teneri probibentes frmiter ex parte 
nofira & forisfucluram noftram, ne quis contra 
boe Mandatum noftrum, wvenire prefumat. To 
excepto quod'nec de Morte mec de ectallis hibernen- 
fium occiforum nibil ftatuatur ex parte noftra citra 
guindecim dies @ Santti Michaelis, Anno Regné 
Noftri, 12°..Super quo refpeétum dedimus Mag- 
nat. noferi de Hib. ufaue ad Terminum praditt. 
Tefte: Meipfo apud Weftm, 8° die Mair, Anno 
Regni Noftri, 12°. (dot ang 


And about the 20th Year of Hen, HII. fe. 
veral Writs were fent into ireland, efpecially 
dire@ting feveral Statutes which had been 
made in England to be putin Ufe, and to 
be obferved in Ireland; as the Statute of 
Mertowin the Cafe of Baftardy, ée: © 

But. yet it feems by the frequesit Grants 
that were made afterwards to: particulay 
Native lif) Men, Quod legibus utantur Angli- 
tana, That the Native Irifs had not the full 
Priviledge of the Exglifh Laws, in relation 
at leaft to the Liberties of Englifh Men, till 
about the Third of Edy. IIL. Vide Rot Clasf. 
2 E.3. Memb. 17. ~~ 

As the Common Law of England was thus 
by King foby and Hen. IL. introduced into 
Ireland, fo in the Tenth of Hen. VI.-all the 
precedent Statutes of England were there 
fettled by the Parliament of Ireland. Tis 
true, many ancient Irifh Cuftoms continued 
in Ireland, and do continue there even unto 
this Day ; but fuch as are contrary ‘to the 
Ee Sitar ol nS stooge Baws 
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Laws of England are difallowed, Vide Davis's 
Reports, the Cafe of Tanifry. 
2 Wales. 

As touching Wales, That was not always - 
the Feudal Terrirory of the Kingdom of 
England; but having been long governed by 
a Prince of their own, there were very 
many Laws and Cuftoms ufed in Wales, 
utterly ftrange to the Laws of England, 
the. Principal whereof they attribute -to 
their King Howell Dba. 
_ After King Edw. 1. had fubdued Wales, 
and brought it immediately under his, Do- 
minion; He firft made a itri& Inquifition, 
touching the Weljh Laws within their feveral 
Commotes and Seigniores, which Inquifitions 
are yet of Record: After which, in the 
r2th of Edw. I. the Statute of Rutland was 
made, whereby the Adminiftration of Ju- 
ftice in Wales was fettled in a Method 
very near to the Rule of the Law of Eng- 
land. The Preamble of the faid Statute is 
notable, viz. 


Edvardus Dei gratia Rex Anglia Dominus 
Hibernia & Dux Acquitanie omnibus Fidelibus 
fuss de Terra fua de Suodon @ de alits terris [uis 
in Walia Salutern in Domino. Divina provi- 
dentia qu@in {aa Difpofitione non fallitur, inter 
alia fue Difpenfations Munera, quibus nos & 
Regnum noftrurs, Anglia. decorari dignata eff, 
Terram Wallie cum incolis {uss prius nobis juri 
Feodali [ubjetam, tam. {ui gratia in proprietatis 
noftra Dominium, obftaculis quibufcunque cefjan- 
tibis, totaliter ©” cum integritate convertit, & 

4 Corg- 
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Berwick. 
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Coronice Regni preditti tantum partem corporis 
ejufdem annexuit & univit. Nos, Ce. 


According to the Method in that Statute 
prefcribed, has the Method of Juftice been 
hitherto adminiftred in Wales, with fuch Al 
trations and Additions therein as have 
been made by the feveral fubfequent Statutes 
of 27 and 34 H.8. &c. , 
Touching the Ife of Man. This was fome- 
times Parcel of the Kingdom of Norway, 
and governed by particular Laws and Cu- 
ftoms of their own, tho’ many of them hold 

roportion, or bear fome Analogy, to the 
Laws of England, and probably were at firft 
and originally derived from hence; feeing 
the Kingdom of Norway as well as the I/le 
of Man have anciently been in Subjection 
to the Crown of England. Vide Leges Willi. 
Primi, in Lambard’s Saxon Laws. 

Berwick was fometimes Parcel of Scotland, 
but was won by Conqueft by King Edy. I. 
and after that loft by King Edw. II. and 
afterwards regained by Edy. III. It’ was 
governed by the Laws of Scotland, and their 
own particular Cuftoms, and’not according 
to the Rules of the Common Law of Eng- 
land, further than as by Cuftom it is there 


admitted, as in Liber Parliamenti, 21 E. 1. 


in the Cale of Afoyne and Bartlemew, pro 
Dote in Berwick; yet now by Charter, they 
fend Burgeffes to the Parliament of Eng- 

land, Biel aS 
Touching the Ifands of Ferfey, Guernfey, 
Sark, and Alderney; ‘They were’ ancieritty 
, 4 : a 
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a Part of the Dutchy of Normandy, and in 
that Right, the Kings of England held them 
till the Time of King ‘fobn; but although 
King Yobn, as is before {hewn, was unjuftly 
deprived of that Dutchy,yet he kept the 
Ifands ; and when after that, they were by 
Force taken from him, he by the like Force 
regained them, and they have ever fince 


continued in the Pofleffion of the Crown 


of England. 


As to their Laws,they are not governed by 


the Laws of England, but by the Laws and 
Cuftoms of Normandy. But not as they are at 
this Day; for fince the actual Divifion and 
Separation of thofe I/lands from that Dutchy, 
there have been feveral New Edicts and 
Laws made by the Kings of France which 
have much altered the old Law of Normand}, 
which Edi@s and Laws bind not in thole 
Tflands, they having been ever fince King 
‘Fobn’s Time at leaft under the actual Alle- 
giance of England 
* And hence itis, that tho’ there be late Col 
leGtions of the Laws and Cuftoms ot Nor- 
mandy, as Terrier and {ome others, yet they 
are not of any Authority in thofe [ands ; 
for the Decifion of Controverfies, as the 
Grand ‘Coutumier of Normandy is, which is 
(atleaft in the greateft part thereof) a Col- 
le@ion of the Laws of Normandy as they 
ftood before the Disjoining of thofe I/lands 
from the Dutchy, viz. before the Time of 
King Hen. II. tho’ there be in thar Col- 
le@ion fome Edi&s of the Kings of France 
which were made after that Disjuncion ; 
and 
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and’ thofe Laws, as I have fhewn béfore, tho’ 
in fome Things they agree with: the Laws 
of England, yet in many Things they differ, 
and in fome are abfolucely repugnant. 

And hence itis, that regularly Suits arifing 
in thofe [lands are not to be tried or deter- 
mined in the King’s Courts in England, but 
are to be heard, tried, and determined in 
thofe Ifands, either before the ordinary 
Courts of Furats there, or by the Fuffices 
Itinerant there , commiflioned under the 
Great Seal of England, to determine Mat- 
ters there arifing; and the Reafon is, be- 
caufe their Courfe of Proceedings, and their 
Laws, differ from the Courfe of Proceed- 
ings and the Laws of England. 

And altho’ ic be true, that in ancient 
Times, fince the Lofs of Normandy, fome 
{cattering Inftances are of Pleas moved here 
touching Things done in thofe Iflands, yer 
the general fettled Rule has been to. remit 
them to thofe Ilands, to be tried and de- 
termined there by their Law; tho’ at this 
Day the Courts at Weffminfter hold Plea of 
all tranfitory Actions wherefoever they arife, 
for it cannot appear upon the Record where 
they did arife. 

Mic. 42 E.2. Rot. 45. coram Rege, Agreat 
Complaint was made by Petition, againft 
the Depury Governor of thofe Ifands, for 
divers Oppreffions and Wrongs done there : 
This Petition was by the Chancellor deli- 
vered into the Court of B. R. to proceed 
upon it, whereupon there were Pleadings 
on both Sides; but becaufe it appeared to. 

be 
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be. for Things done and tranfacted in. the. 
faid Jjands, Judgment was thus given: Et 
quia Negotiam pradi?’ in Caria bic terminars 
won poteft, co quod furatores Infule predi® coram 
Fuftitiariis hic wenire nom poffunt nec de Fure 
debent, Nec aliqua Negotia infra Infula preditte 
emergentia terminari, non debens nifi fecundum 
Con|uet. Infule Prediéte., Ideo Recordusp. retro 
traditur Cancellario ut inde fiat Commilfio Domini 
Regis ad Negotia preditta in Infula praditta 
audienda c” Terminanda fecundum Confuet. In- 
fula preditta. es 
- And accordingly 14 Funii, 156%. upon 
a Report from the Attorney General, and 
Advice with the two Chief Juftices, a ge- 
neral, Dire@tion was given by the Queen 
and her Council, That all Suits between 
the Ifanders, or wherein one Party was an 
Hlander, tor Matters arifing within the [fands, 
fhould be there heard and determined... . 
But ftill this is to be taken with this 
Diftin@ion and Limitation, vizs That 
where the Suit is immediately for the King, 
there the King may make his Suit in any. 
of the Courts here, efpecially in the Court 
of King’s-Bench : For Inftance, in 4 Quare 
Impedit brought by the King in B. 2. there 
for a Church in thofe ands; fo in a Quo 
Warranto for Liberties there ; fo a Demand 
of Redemption of Lands fold by the hing’s 
‘Tenant within a Year. and a Day according 
to the-Cuftom. of ‘Normandy ; fo.in an In- 
formation for a Riot, or grand Conrempt 
againit a Governor. deputed by the King. 
Thefe: and the like/Suis have been main- 
Tees . tained 
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tained by the King in his Court of King’s. 
Bench here, tho’ for Matters arifing within 
thofe Ifands: This appears, Pafche 16 E. 2, 
coram Rege, Rot.82. Mich, 18 E. 2. Rot. 123, 
124, 125. & Paf. t E. 3. Rot. 59. 

And for the fame Reafon it is, that a Writ 
of Habeas Corpus lies into thofe I/ands for one 
Imprifoned there, for the King may de- 
mand, and muft have an Account of the 
Caufe of any of his Subjeéts Lofs of Liber- 
ty; and therefore a Return muft be made 
of this Writ, to give the Court an Account of 
the Caufe of Imprifonment; for no Liberty, 
whether of a County Palatine, or other, holds 
Place againft thofe Brevia Mandatoria,as that 
great Inftance of punifhing the Bifhop of 
Dsrbam for refufing ‘to execute a Writ of 
Habeas Corpus out of the King’s-Bench, 33 E. 1. 
makes evident. 

And as Pleas arifing in the [ands regu. 
larly, ought not in the firft Inftance to be 
deduced into the Courts here, (except in 
King’s Cafe;) fo neither ought they to be 
deduced into the King’s Courts here in the 
fecond Inftance ; and therefore if a Sen- 
tence or Judgment be given in the Ilands, 
the Party grieved thereby, may have his 
Appeal to the King and his Council to 
reverfe the fame if there be Canfe. 
And this was the Courfe of Relief in the 
Dutchy of Normandy, viz. by Appeal to 
the Duke and his Council; and in the fame 
Manner, ic is ftill obferved in the Cafe 
of erroneous Decrees or Sentences in thofe 
Iflands, viz. To Appeal to the King and his 
Council. But 
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But the Errors in fuch Decrees or Sen- 
tences are not examined by Writ. of .Er- 
ror in the King’s-Bench, for thefe Reafons, 
Vik. ie a 

1ft, Becaufe the Courts there, and thofe 
here; go not by the fame Rule, Method, 
or Order of Law: bs 

And 2dly, Becaufe thofe lands, though 
they are Parcel of the Dominion of the 
Crown of England, yet they are not Parcel 
of the Realm of England, nor indeed ever 
were; but were anciently -Parcel of the 
Dutchy of Normandy, and are thofe Re- 
mains thereof which the Power of the 
Crown and Kingdom of France have not 
ri able to wreft from the Kingsof Eng- 
Ana. 

Whoever defires to know further, touch- 
ing the Hiftory, Laws, Cuftoms, Religion, 
and Priviledges of thefe Iands, may perufe 
the Tract, entitled An Account of the Ifle of 
Ferfey, written by Mr. Philip Falle, and pub- 
lifhed in the Year, 1694. , 
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Concerning the Communication of the Laws 
: England wmto ihe Kingdom of 

_ Scotland. 7 = 
Eeaufe this Inquiry will be of Uke; 
not only in it felf; bue alfo ds a» Pa- 
rallel Difcovery of ‘the Tranfmiffion of ‘thé 
Englifl’ Laws into Scotland, as before is fhewti 
they were into Normandy; I fhall in’ this 
Chapter puriue and folve thefe fevéral Que- 


ries, Viz. 


rift, What Laws of Scotland hold a Con- 
griity “and Suitablenefs with thofe © of 


England. | DSFNING Ghee OE 

adly; Whether thefe be a fufficientGround 
for us to fappofe, chat that Similitude ‘or 
Congruity began with a Conformation of 
their Laws to thofe of England. And, 

3dly, What might be reafonably judged 
to be the Means or Reafon of the Confor- 
mation of their Laws unto the Laws of 
England. 


As to the Firf of thefe Inquiries ; It is 
plain, beyond all Contradi@ion, that many 
of the Laws of Scotland hold a Congruity 
and Similitude, and many of them a perfe@ 
Identity with the Laws of England, at leatft 

as 
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as the Englifh Laws ftood: in the Times of 

Hen. IL. Richard 1. King: Fobn, Henry Il. and 
Edw. t.And: altho’ in Scotland, Ufe hath 
always been made of the Civil Law,in point 
of Direction or Guidance, where their Mu- 
nicipal Laws, either Cuftomary or Parlia- 
mentary failed; yet as to their particular 
Municipal Laws, we fhall find a Refem- 
blance, Parity and Identity, in their Laws 
with che Laws of England, anciently in 
Ule; and we need go no further for Evi- 
dence hereof, than the Regiam Majefatem, 
a Book publifhed by Mr. Skeen in Scdtland. 
Ir would. be too long to Inftance in all the 
Points that might be produced ; and there- 
fore I fhall fingle out fome few, remitting 
the Reader for ‘his further Satisfaétion to 
the Book it felf. 

-Dower of the Wife to be the Third 
Part of her Husband’s Lands of Inheritance ; 
_ the Writ to recover the fame; the Means:of 
Forfeiting thereof by Treafon or Felony of 
the Husband, or Adultery of the Wife.; 
ate in great Meafure conformable to the 
Laws of England. Vide Regiam Majeftatem, 
Lib. 2. cap. 16,17. and QDuoniam Artachia-. 
mento, cap. 85. f it 
~ The Exclufion of the Defcent to the elder 
Brother by his receiving Homage, which tho’ 
now antiquated in England, was anciently 
received here for Law, as appears by G/zn- 
ville, Lib. 7. cap. 1. and Vide Regia Maje- 
fratem, Lib. 2. cap. 22. 1 

The Exclufion of Daughters from Inhe- 
ritances by a Son: The Defceut to alli the 
- Daugh- 
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Daughters in Coparcenary for want of Sons}; 
the chief Houfe allotted to the eldeft Daugh- 
ter upon this Partition; the Defcent to the 
Collateral Heirs, for want of Lineal, ée. 
Ibid. cap. 24, 25, 26, 27,28; 33, 34. Butthis 
is now altered in fome Things per Stat. 
Rob. cap. 3. 

The full Age of Males 21, of Females 14, 
to be out of Ward in Socage 16. Ibid.cap. 42. 
- That the Cuftody of Idiots belonged to 
the King, Ibid. cap. 46. 

The Cuftody of Heirs in Socage belong 
to the next of Kin, to whom the Inheri- 
tance can't defcend. Vide Regiam Majeft. 


The Son born before Marriage, or Ba- 
ftard eigne, not to ‘be legitimate by the Mar- 
riage after, nor was he hereditable by the 
ancient Laws of ‘Scotland, though afterward 
altered in Ufe, as it feems, Regiam Majeft. 
cap. 51. 

The Confifcation of Boza Ufurariorum, 
after their Death, conform to the old 
Law here ufed. Ibid. cap. 54. tho’ now 
antiquated. 

The Laws of Efcheats, for want of Heirs, 
or upon Attainder. Ibid. cap. 55. 

The> Acquital of Lands given in Frank. 
Marriage, till the fourth Degree be patt, Ibid. 
cap. §7- 

‘Sloelaaes the Manner of making it with 
the Perfons, by, or to whom, as in England, 
Ibid. cap. 61, 62, 63, Cre. 

The Relief of an Heir in Knights Service, 
of full Age, Regian Mdajeftatem, cap. 17. 
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The Preference of the Sifter of the whole 
Blood, before the Sifter of the half Blood; 
Quoniam Attachiamento, cap. 89. 

The fingle Value of the ere and 
Forfeiture of the double Value, precifely 
agree with the Statute of Marlbridge. Abid. 
ca 
The] Forfeiture of the; Lord’s. difparages 
ing his Ward in Marriage, agrees . with 
Magna Charta, and the, Statute of Marlenege 
Duoniam Attachiamento, Cap. 92. 

The Preference of. the Lord by Priority 
to the Cuftody of the Ward. Ibid. cap. 95. 

The Punifhment of the Ravifher of a 
Ward, by two Years Imprifonment, dc. 
as here. Ibid. cap. gO. 

The Jurifdi@ion of the Lord in Infang- 
theof. Ibid. cap. 100. 

Goods confifcate, and Deodands,. as here, 
ee: e Modo tenendi Cur. Baron. cap. 62, 


wo 8: the like of Waifs. Ibid. cap. 65. 

Widows, not to marry without Confent 
of the Lord, Statute Mefei..2. cap.23. 

Wreck of the Sea, defined precife ly as in 
the Statute Weffm. 2. Vide Ibid. cap. 25, 

The Divifion of the Deceafed’s Goods, 
one Third to the Wife, another Third.to the 
Children, and another.to the Executor, ¢c. 
conformable to the ancient Law of England, 
and the Cuftom of the North to this Day. 
Lib. 2. cap. 3 

Alfo the s Procaeliites to recover Poffef- 
fions,. by Adortdancefter,, Furs Utrum, Affife de 
Novel diffeifin, Oc. The Writs and Procefs 
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are much the fame with thofe in England, 
and are direéted according to Glanville, and 
the old Statutes in the Time of Edw. L and 
Hen. Ul. Vide Regiam Majeftat. Lib. 33 cap. 27. 
to 76. 

Many more Inftances might be given of 
many of the Municipal Laws of Scotland, 
either precifely the fame with thofe in 
England, or very near, and like to them > 
Though it is true, they have fome particular 
Laws that hold not that Conformity to ours, 
which were introduced either by Particular 
ot Common Cuftoms, or by Acts of their 
Parliaments. But, by what has been faid 
and inftanced in, it appears,. That like as 
between the Laws of England and Norman- 
dy, fo alfo between the Laws of England 
and Scotland, there was anciently a great 
Similitude and Likenefs. 


2.Inqui- L come therefore to the Second Thing I 


ry. 


proposd to inquire into, viz. what Evi- 
dence there is, That thofe Laws of Scotland 
were either defumed from the Englifh Laws, 
or from England, tran{mitted thither in fuch 
amanner, as that the Laws here in England 
were as it were the Original or prime Ex- 
emplar, out of which thofe parallel or fimi- 
lar Laws of Scotland were copied or tran-~ 
{cribed into the Body of their Laws; and 
this appears evident on the following Rea- 
fons, viz. 


Fir, For that Glznville (which, as has been 
obferved, is the ancienteft Collection we 
have of Englih Laws) feems to be even 

tran- 
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tran{cribed in many entire Czpita of the 
Laws above-mentioned, and in fome others 
where Glanville doubts, that Book doubts ; 
and where Glanville follows the Praétice of 
the Laws then in Ufe, tho’ altered in fuc- 
ceeding Times, at leatt after the Reign of 
Edw.1. there the Regiam Majeftatem does 
accordingly ; for Inftance, viz. 

_ Glanville, Lib. 7. cap. 1. determine, That 
-@ Man can’t oe away part of the Lands 
which he held by Hereditary Defcent unto 
his Baftard, without the Confent of his 
Heir, and that he may not give all his Pur- 
chafes from his eldeft Son; and this is alfo 
declared to be the Law of Scotland accord- 
ingly, Regiam Majeftatem, Lib. 2. cap. 19, 
20. Tho’ fince Glanville’s Time, the Law 
has been altered in England. 

— Alfo Glanville, Lib. 7. cap. 1: taakes a 
great Doubt, Whether the fecond Son, be- 
ing enfeoffed by the Father, and dies with- 
out Iffue; wherher the Land fhall return to 
to the Father, or defcend to his eldeft, 
or to his youngeft Brother ; and at laft gives 
fuch a Decifion as we find almoft in the 
fame Terms and Words recited in the Que- 
ftion and Decifions laid down in Regiam 
Majeft. Lib. 2. cap, 22. . 

Again, Glanville, Lib. 7. cap. 1; makes it 

a difficult Queftion in his Time, Whether 


the eldeft Son dying in the Life-time of his’ 


Father, having Iffue, the Nephew or the 
youngeft Son fhall inherit; and gives the 
Arguments pro & contra: And Regiam Ma- 

O2 feftatems 
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jeftatem, cap. 33. feems to be even a Tran- 
{cript thereof out of Glanville. 
— And further, the Tra& concerning At — 
fifes, and the Time of Limitation, the very. ~ 
Form of the Writs, and the Method of the | 
Procefs,. and the Dire@ions touching their — 
Proceedings are but Tranfcripts of Glan- 
wille, as. appears by comparing Regiam Ma-~ 
jeftatem, Lib. 3. cap. 36. with Glanville, Lib. 13. 
cap, 32. and the Colleétor of thofe Laws of 
Scotland in all the before-mentioned Places, 
and divers others, quotes Glanville as the Pat- 
ternatleaftof thole Laws. | 
But Secondly, A fecond Evidence is, be- 
caufe. many of the Laws which are men- 
tioned in the Regiam Majeftatem Quomam 
Attachiamento, and other Colleétions of the 
Scotify Laws, are in Truth very Tranflations 
of feveral Statutes made in England in the 
Times of King Hew. III. and King Edw. 1. 
For Inftance; the Statute of their King 
Robert I. cap. x. touching Alienations to Re- 
ligious Men, is nothing elfe but an Enacting 
of the Statute of AMortmain, 13 E. 1. cap. 13.] 
The Law above-mentioned, touching the 
Difparagement of Wards, is defumed out of} 
Magna Charta, cap 6. and the Statute off 
Merton, cap..6. So the Law.abovefaid, againft} 
Ravithers of Wards, .istaken out.of Wefm. 2.] 
cap. 35. So the faid Law of the double Va-] 
lue.of Marriage, is taken out of Wefm. 1. 
cap. 22. The Law concerning Wreck of the 
Sea,.is but a Tranfcript ont.of Wem. 1. 
cap.4. and divers other Inftances ‘of like) 
Nature might be given, whereby it may 
appear} 
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appear, that very many of thofe Laws in 
Scotland which are a part of their Corpus Furs, 
bear a Similitude to the Laws of England, 
and were taken as it were out of thofe 
Common or Statute Laws here, that obtaifd 
in the Time of Edw. I. and before, but 
efpecially fuch as were in Ufe or Enacted 
in the Time of Edw. I. and the Laws of 
England, relative to thofe Matters, were as 
it were the Original and Exemplar from 
whence thofe Similar or Parallel Laws of 
Scotland were derived or borrowed. 

Thirdly, Lcome now to confider the Third 3. Inqu- 
Particular, viz. By what Means, or by what '?- 
Reafon this Similitude of Laws in England 
‘and Scotland happened, or upon what’ Ac- 
count, or how the Laws of England at leatt 
in many Particulars, or Capita Legum, came 
to be communicated unto Scotland, and they 
feem to be principally thefe Two, viz. 
Fir, The Vicinity of that Kingdom to this. 
And Secondly, The Subjection of that King- 
dom unto the Kings of England, at leaft for 
fome confiderable Time. 

Touching the former of thefe; Firf, Ir 1. 
ts very well known, that England and Scot- 
land made but one Hand, divided not by 
the Sea or any confiderable Arm thereof, 
but only by the Interjacency of the River 
Toveed, and fome Defert Ground, which 
did not hinder any eafie common Accefs of 
the People of the one Kingdom to the 
other: And by this Means, Fir/t, The In- 
tercourfe of Commerce between that King- 
dom and this was very frequent and ufual, 
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efpecially in the Northern Counties, and this 
Intercourfe of Commerce brought unto 
thofe of Scotland an Acquaintance and Fami- 
liarity with our Englifh Laws and Cuftoms, 
which in Procefs of Time were adopted 
and received gradually into Scotland. 

Again, Secondly, This Vicinity gave of- 
ten Opportunities of tranfplanting of Per- 
fons of either Nation into the other, efpe- 
cially in thofe Northern Parts, and thereby 
the Englifh tranfplanted and carried with 
them the Ufe of their Native Cuftoms of 
England, and the Scets tranfplanted hither, 
became acquainted with our Cuftoms, which 
by occafional Remigrations were gradually 
tranflated and became diffusd and planted 
in Scotland; and it is well known, that upon 
this Account fome of the Nobility and great 
Men of Scotland had Poffeffions here as well 
as there: The Earls of Angus were not only 
Noblemen of Scotland, but were alfo Barons 
of Parliament here, and fate in our Englifh 
Parliaments, as appears ‘by the Summons to 
Parliament, Zempore Edvardi Tertii. 

Again, Thirdly, The Kings of Scotland had 
Feodal Poffeffions here; for Inftance, The 
Counties of Cumberland, Northumberland and 
Weft merland, were anciently held of the 
Crown of England by the Kings of Scot- 
land; attended with feveral Viciffitudes and 
Changes until the Peaft of St. Michael, 1237. 
at which ‘Time Alexander King of Scotland 
finally releafed his Pretenfions thereunto, as 
appears by the Deed thereof enter’d into 
the Red-Book of the Exchequer, and the Par- 
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liament Book of 20 &, r. and in Confidera- 
tion thereof, Hen, Ill. gave him the Lands 
- of Penreth and Sourby, Habend fibi Heredibus 
{us Regibus Scotie, and by Vertue of that 
Special Limitation, they came to ‘fobs the 
eldeft Son of the eldeft Daughter of Alex- 
ander King of Scotland, together with that 
Kingdom; but the Land ot Tindale, and the 
Manor of Huntingdon, which were likewife 
given to him and his Heirs, but without 
that Special Limitation, Regibus Scotia, fell 
in Coparcenry, one Moiety thereof to the 
faid Fohn King of Scotland, as the Iffue of 
the eldeft Daughter, and the other Moiety 
to Ha/tings, who was defcended from the 
younger Daughter of the faid Alexander: 
But thofe Poffeflions came again to the 
Crown of England by the Forfeiture of King 
“Fohn of Scotland, who through the Favour 
of the King of England he had Reftitution 
of the Kingdom of Scotland, yet never had 
Reftitution of thofe Poffeffions he had in 
England, and forfeited and loft by his levy- 
ing War againft the Kingdom of England 
as aforefaid. 

And thus I have fhewn, that the Vici- 
nity of the Kingdoms of England and Scot- 
land, and the Confequence thereof, viz. 
Tranflations of Perfons and Families, Inter- 
courfe of Trade and Commerce, and Pof- 

- feffions obtained by the Natives of each 
Kingdom in the other, might be, one 
hee for Communicating our Laws to 
them. oo Re eae 
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But Secondly, There was another Means 
far more effectual for that End, viz. The 
Superiority and Intereft that the Kings of 
England obtain’d over the Crown and King- 
dom of Scotland, whereby it is no Wonder 
that many of our Englifh Laws were tranf- 
planted thither by the Power of the Englifh 
Kings, This Intereit, Dominion, or Supe- 
riority of the Kings of England in the Realm 
of Scotland may be confidered thefe Two 
ways, viz. 1ff, How it ftood antecedently 
to the Reign of King Edw.I. And 2dly, How 
it ftood in his ‘Time. 

Touching the former of thofe, I fhall not 
trouble my felf with colle&ing Arguments 
or Authorities relating thereto; he that De- 
fires to fee the whole Story thereof, let him 
confile Walfingham, {ub Anno 18 Edw. I. as 
alfo Rot. Parl. 12 R. 2. Pars fecunda, N° 3. 
Ror. Claufi 29 E.1. M.10. Dorfo, and the 
Letter of the Nobility to the Pope aflerting 
it. Ibid, 

And this might be one Means, whereby. 
the Laws of England in elder Times might 
in fome Meafure be introduced into Scoz- 
land. 
But [ rather come to the Times of King 


Edw. 1. who was certainly the greateft re- 


finer of the Englifh Laws, and ftudioufly 
endeavoured to enlarge the Dominions of 
of the Crown of Exgland, fo to extend and 
propagate the Laws of England into all 
Parts {ybje& to his Dominion. This Prince, — 
befides the ancient Claim he made to the 
Superiority of the Crown of England over 


, 
thoe 
SLit 


{ 


Ch. ro; Conimen Lat of England. 


that of Scotland, did for many Years actually 
enjoy that Superiority in its full Extent, 
and the Occafion and Progrefs thereof was 
‘thus, as it is related by Wal/mgham, and con- 
fonantly to him appears by the Records: of 
thofe ‘Times, viz. King Edw. I. having 
formerly received the Homage aad Fealty of 
Alexander King of Scots, as appears Rot. Clouf. 
5 E. 1. M.5. Dorfo, was taken to be Supe- 
vioy Dominus Scotia Regi. 

Alexander dying, left Margaret his only 
Daughter, and fhe dying without Iflue, 
about 18 E. x. there fell a Controvertie 
touching the Succeflion of the Crown of 
Scotland, between the King of Norway clatm- 
ing as Tenant by the Curtely, Robert de 
Bruce defcended from the younger Daugh- 
ter of David King of Scots, and Fobs. de 
. Baliol def{cended from the elder Daughter, 
with divers other Competitors. 

All the Competitors fabmit their Claim 
to the Decifion of Edw. I. King of England 
as Superior Dominus Regni Scotia, who there- 
upon pronounced his Sentence for fobu de 
Baliol, and accordingly put him in Poffef- 
fion of the Kingdom, and required and re. 
ceived his Homage. 

The King of England, notwithftanding 
this, kept {till the Poffeflion, & Infignia of 
his Superiority; his Court of King’s-Bench 
fate actually at Roxborough in Scotland, Mich. 20, 
21 Edw. 1. coram Rege, and upon Complaint 
of Injuries done by the faid fobn King of 
Scots, now reftor’d to his Kingdom, he fum- 
moned him often to anfwer in his Courts, 
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Mich. 21, 22 Edw.¥. Northumb. Scot. He 
was fummoned by the Sheriff of Northum- 
berland to anfwer to Walbefi in the King’s 
Coprt, Paf'21 E. 1. coram Rege, Rot. 34. He 
was in like manner fummoned to anfwer 
Fobn Mazune in the King’s-Bench for an Injury 
done to him, and Judgment given againft 
the King of Scots, and that Judgment 
executed, 

Fohx King of Scots, being not contented 
with this Subjection, did in the 24th Year 
of King Edy. 1. refign back his Homage 
to King Edward, and bade Defiance to him; 
wherefore King Edw. I. the fame Year with 
a powerful Army entred Scotland, took the 
King of Scots Prifoner, and the greateft part 
of that Kingdom into his Poffeffion, and 
appointed the Earl Warren to be Cuftos Regni, 
Grefingham to be his Treafurer, and Ormsby ° 
his Juttice, and commanded his Judges of 
his Courts of Exgland to iffue the King of 
England’s Writs into Scotland. 

And when in the 27th Year of his Reign, 
the Pope, inftigated by the French King, in- 
terpos din the Behalf of the King of Scotland, 
he and his Nobility refolutely denied the 
Pope’s Interceflion and Mediation. 

Thus the Kingdom of Scotland continued 
in an actual SubjeGion to the Crown of 
England for many Years; for Rot. Clauf. 
33 E. 1. Membr. 13. Dorfo, and Rot. Clauf. 
34 E. 1. Memb. 3. Dorfo; {everal Provifions 
are made for the better ordering of the 
Government of Scotland, 
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What Proceedings there were herein in | 


the Time of Edy. 1], and what Capitulations 
and Stipulations were afterwards made by 
King Edw. III. upon the Marriage of- his 
Sifter by Robert de Bruce, touching the Re- 
laxation of the Superius Domininm of Scot- 
land, is not pertinent to what I aim at, 
which is, to fhew how the Englifh Laws.thae 
were in Ufe and Force in the Time’ of 
Edw. 1. obtained to be of Force in Scotland, 
which is but this, viz. 

King Edward I. having thus obtained the 
actual Superiority of the Crown of Scor- 
land, from the beginning of his Reign until 
his 20th Year, and then placing Fobn de 
Baliol in that Kingdom, and yet continuing 
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his Superiority thereof, and keeping his - 


Courts of Juftice, and exercifing Dominion 
and Jurifdi@ion by his Officers and Mini- 
fters in the very Bowels of that Kingdom, 
and afterwards upon the Defection of this 
King ‘Fohn, in the 24th of Edw. I. taking 
the whole Kingdom into his a@tual Admi- 
niftration, and placing his own Judges and 
great Officers there, and commanding his 
Courts of King’s-Bench (8&c.) here, to Iffue 
their Procefs thither, and continuing in the 
actual Adminiftration of the Government 
of that Kingdom during Life: It is no 
Wonder that thofe Laws which obtained 
and were in Ufe in England, in and before 
the Time of this King, were in a great 
Meafure tranflated thither; and poflibly 
either by being enaéed in that Kingdom, 
or at leaft for fo long Time, put in Ue 
7 an 
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and Practice there, many of the Laws in 
Ufe and Pra@ice here in England were in 
his Time fo rivetted and fettled in that 
Kingdom, that ‘tis no Wonder to find they 
were not fhaken or altered by the liberal 
Conceflions made afterwards by Kin 
Edw. IYI. upon the Marriage of his Sifter; 
but that they remain Part of the Municipal 
Laws of that Kingdom to this Day. 

And that which renders it more evident, 


That this was one of the greateft Means of 


fixing and continuing the Laws of England 
in Scotland, is this, viz. This very King 
Edw, I. was not only a Martialand Victori- 
ous, but alfo a very Wife and Prudent Prince, 
and one that very well knew how to ufe a 
Victory, as well as obtain it: And there- 
fore knew it was the beft Means of keeping 
thofe Dominions he had powerfully obrain’d, 
by fubfticuting and tranflating his own 
Laws into the Kingdom which he had thus 
fubdued. Thus he did upon his Conqueft 
of Wales; and doubtlefs thus he did upon his 
Conquett of Scotland, and thofe Laws which 
we find there fo nearly agreeing with the 
Laws of England ufed in his Time, efpecial- 
ly the Statutes of Weftm, 1. and Weftm. 2. are 
the Monuments and Footfteps of his Wif 
dom and Prudence. 

And, as thus he was a moft Wife Prince, 
and to fecure his Acquefts, introduced ma- 
ny other Laws of his Native Kingdom into 
Scotland: fo he very well knew the Laws of 
England were excellent Laws fitred for the 
dué Adminifiration of Juftice to the Con- 
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ftitution of the Governed, and fitted for the 
Prefervation of the Peace of a Kingdom, 
and for the Security of a Government: And 
therefore he was ever folicitous, by all pru- 
dent and careful Means imaginable, to grafe 
and plant the Laws of England in all Places 
where he might, having before-hand ufed 
all poffible Care and Induftry for Reétifying 
and Refining the Englifh Laws to their great- 
eft Perfection. 

. Again, It feems very evident, that the 
Defign of King Edy. I. was by all Means 
poflible’to unite the Kingdom of ‘Scotland 
(as he had done the Principality of Wales) 
to the Crown of England, fo that thereby 
Britain might have been one entire Mo- 
narchy, including Scotland as well as Wales 
and England under the fame Sceptre; and 
in order to the accomplifhing thereof, there 
could not have been a better Means than to 
make the Intereft of Scotland one with Eng- 
land, and to knit ’em as it were together 
in one Communion, which could ‘never 
have been better done than by eftablifhing 
one Common Law and Rule of Juftice and 
Commerce among them; and therefore he 
did,as Opportunity and Convenience ferved, 
tranflate over to that Kingdom as. many of 
our Englifh Cuftoms and Laws as within that 
‘Compafs of Time he conveniently could. 

And thus I havé given an Effay of the 
Reafons and Means, how and why we find 
fo many Laws in Scotland parallel to thofe 
in England, and holding fo much of Con- 
gruity and Likenefs to them. 


And 
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And the Reafon why we have but few of 
their Laws that correfpond with ours of a 
later Date than Edw. L or at leaft Edo. IT. 
is becaufe fince the Beginning of Edy. III, 
that Kingdom has been diftin&, and held 
little Communion with us till the Union of 
the two Crowns in the Perfon of King 
Fames 1. (or rather the happy Union of the tavo 
Kingdoms under her prefent Majefty Queen Anne) 
and in fo great an Interval it muft needs 
be, that by the Intervention and Suc- 
ceflion of new Laws, much of what was 
fo ancient as the Times of Edw. I. and 
Edw. II. have received many Alterations: 
So that it is a great Evidence of the excel.’ 
lency of our Englifh Laws, that there remain 
to this Day fo many of them in Force in 
that Part of Great Britain continuing to bear 
Witnefs, that once that excellent Prince 
Edw. 1. exercifed Dominion and Jurifdi- 
ction there. 

And thus far of the Communion of the 
Laws of England to Scotland, and of the 
Means whereby it was effected ; from whence 
it may appear, That asin Wales, Ireland and 
Normandy, fo alfo in Scotland, {uch Laws 
which in thofe Places have a Congruity or 
Similitude with the Laws of England, were 
derived from the Laws of England as from 
their Fountain and Original, and were 
not derived from any of thofe Places to 
England. 
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HA.©- SL. 
Touching the Courfe of Defcents in 
England. 


Be peti: the many Preferences that the fycej. 
Laws of England have above others, tency of 
I fhall fingle out Two particular Titles which our Laws. 
are of Common Ufe, wherein their Prefe- 
rence is very vifible, and the due Confidera- 
tion of their Excellence therein, may give us 
a handfome Indication or Specimen of their 
Excellencies above other Laws in other 
Parts or Titles of the fame alfo. 

Thofe Titles, or Capitula Legum, which If 
fhall fingle out for this Purpofe, are thefe Two In 
Two, viz. 1/, The hereditary Tranfmiffion ftances. 
of Lands from Anteftor to Heir, and the 
Certainty thereof: And 2dly, The Manner 
of Trial by Jury, which as it ftands at this 
Day fettled in England, together with the 
Circumftances and Appendixes thereof, is 
certainly the beft Manner of Trial in the 
World ; and I fhall herein give an Account 
of the fucceflive Progrefs of thofe Capitula 
Legis, and what Growth they have had in 
Succeffion of Time till they arriv’d to that 
State and Perfeétion which they have now 
obtaiird. 

Firff then touching Defcents and here- Firft, of 
ditary Tranfmiffions ; It feems by the — Defcents. 
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of the Greeks and Romans, that the fame 
Rule was held both in relation to Lands. and 
Goods, where they were not otherwife dif- 
pofed of by the Anceftor, which the Romans 
therefore called Succeffio ab inteftato; but the 
Cuftoms of particular Countries, and efpe- 
cially here in England, do put a great Dif 
ference, ahd dire@& a feveral Method in the 
‘Tran{miflion of Goods or Chatrels, and that 
of the Inheritances of Lands. 

Now °as*to hereditary Tranfmiffions or 
Succeffions, commonly called with us De+ 
feents, 1 fhall hold this Order in my Dif- 
courfe; wiz. 

Fit, Pthall give fome fhort Account of © 
the ancient Laws: both»of the ‘fews, the 
Greeks, and the Romans, touching this Mat- 
ter. 

Secondly, I fhall obferve. fome. Things 
wherein it may appear, how the) particular 
Cuftoms or Municipal Laws of other Coun- 
tries varied from thofe Laws, and the Laws 
here formerly. ufed. ? 

Thirdly; 1 thall-give fomeAccount of the 
Rules and Laws of Defcents or hereditary 
Tranfmiffions.as they formerly ftoed, and 
as at this Day they ftand in Englend, with 
the fucceffive Alterations, that Procefs: of 
Time, and the Wifdom of our Anceftors, 
and: certain Cuftoms grown up, ;tacitely, 
gradually , and fucceflively have: made 
therein. . WT bes 

And Firft, touching the Laws of Succef- 
fion, as well of Defcent, of inheritances 
of Lands, as alfo of Goods and, Chactels, 

A which 
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which among the Fews was the fame in 
both. 

Mr. Selden, in his Book De Succeffionibus 
apud Hebreos, has given us an excellent Ac- 
count, as well out of the holy Text as out 
of the Comments of the Rabins, or Feawifh 
Lawyers, touching the fame, which you 
may fee at large in the sth, 6th, 7th, rath 
and 13th Chapters of that Book ;and which; 
for fo much thereof as concerns my pre- 
fent Purpofe, I fhall briefly comprife under 
the Eight following Heads, viz. 


Firf, That in the Defcending Lire, the 
Deicent or Succeffion was to all the Sons, 
only the eldeft Son had a double Portion to 
any one of the reft, viz. If there were three 
Sons, the Eftate was to be divided into tour 
Parts, of which the eldeft was to have two 
Fourth Parts, and the other two Sons were 
to have one Fourth Part each. 

Secondly, If the Son died in his Father’s 
Life-time, then the Grandfon, and fo in Ins 
fimitum, facceeded in the Portion of his Fa- 
ther, as if his Father had been in Poffeffion 
of it, according to the Fus Reprefentations 
now in Ufe here. . 
. Thirdly, The Daughter did tiot fucceed 
in the Inheritance of the Father as long as 
there were Sons, or any Defcendants from 
Sons in being ; but if any of the Sons died 
in the Life-time of hisFather having Daugh- 
ters, but without Sons, the Daughters fuc- 
€eeded in his Part as if he himfelf had bees 
poflefled. + ie 
Pp Poorthiz: 
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Fourthly, And in cafe the Father left only 
Daughters and no Sons, the Daughters 
equally fucceeded to their Father as in Co- 
partnerfhip, without any Prelation or Pre- 
ference of the eldeft Daughter to two Parts, 
or a double Portion. 

Fifthly, But it the Son had purchafed an 
Inheritance and died without Iffue, leaving 
a Father and Brothers, che Inheritance of » 
fuch Son fo dying did not defcend to the 
Brothers, (unlefs in cafe of the next Bro- 
thers taking to Wife the Deceafed’s Wi- 
dow to raife up Children to his deceafed 
Brother) but in fuch cafe the Father inhe- 
herited to fitch Son entirely. 

Sixthly, But if the Father in. that Cafe 
was dead, then it came to the Brothers, as 
it were as Heirs to the Father, in the fame 
Manner as if the Father had been actually 
poffefs'd thereof; and therefore the Father's 
other Sons and their Defcendants in Infini- 
tum ‘ucceeded; but yet efpecially, and 
without any double Portion to the eldeft, 
becaufe tho’ in Truth the Brothers. fucceed- 
ed as it were in Right of Reprefentation 
from the Father, yet if the Father died be- 
fore the Son, the Defcent was de Fuéfo im- 
mediately from the Brother deceafed to the 
other Brothers, in which Cafe their Law 
gave not a double Portion, and in cafe the 
Father had no Sons or Defcendants from 
them, then it defcended to all the Sifters. 

Seventhly, If the Son died without Iffue, 
and his Father or any Defcendants from 
him were extant, it went not to the Grand- 


father 


/ 
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father or his other Defcendants ; but if the 
Father was dead without Iffue, then it de- 
{cended to the Grandfather, and if he were 
dead, then it went to his Sons and their 
Defcendants, and for want of them, then 
to his Daughters or their DefCendants, as if 
the Grandfather himfelf had been actually 
poffefs’d and had died, and [0 mutatis mu- 
tandis to the Proavus, Abavus, Atavus, &c. 
and their Defcendants. 

Eighthly, But the Inheritance of the Son 
never reforted to the Mother, or to any of 
her Anceftors, bur both fhe arid they were 
totally excluded from the Succeffion. 


The double Portion therefore that was The dou- 
Fus Primoveniture, never took Place but in ble Por 
that Perfon that was the Primogenitus of him tion. 
from whom the Inheritance immediately 
defcended, or him that reprefenred him; 
as if A. had two Sons, B. and C. and B.the 
eldeft had two Sons, D. and E. and then B. 
died, whereas B. fhould have had a double 
Portion, viz. Two Thirds in cafe he had 
furvived his Father; buc now this double 
Portion fhall be equally divided between 
D. and E. and D. fhall not have Two Thirds 
of the Two Thirds that defcended from A. 
tothem. Vide Selden, ut fupra. 

Thus much of the Laws or Rules touch- 
ing Defcents among the Feas. 

Among the Grecians, the Laws of Defcents Defcents 
in fome Sort refemble thofe of the Fews,among — | 
and in fome Things they differed. Vide me Gey - § 
Petit’s Leges Attica, Cap. x. Tit. 6, De Tella” 
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mentis © Hereditario Fure, where the Text 
of their Law runs thus, viz. 


Omnes legitimi Filit Hareditatem Paternam 
ex quo inter fe Harifcunto, fi quis inteftatus 
moritur relictis Filiabus qui eas in Uxores ducunt 
haredes funto, fi nulle fuperfint, bi ab inteftato 
hareditatem cernunto: Et primo quidem Fratres 
defunti Germani, & legitimi Fratrum Filii ha- 
reditatem fimul adeunto ; fi nulli Fratres aut Fra 
trum Filit fuperfint, iz geniti eadem Lege bare- 
ditatem cernunto: Mafculi autem i geniti etiam 
fi remotiori coguationis fint Gradu, praferuntor, 
fi nulli fuperfint, Paterni proximi, ad fobrinorum 
(que Filios, Materni defuntti propinqui fimili . 
Lege Hereditatem adeunto; fi e weutra cogna- 
tione fuperfint intra definitum Gradum proximus 
cognatus Paternus, addito Notho Nothave ; {uper- 
frite Legitima Filia Nothus Hareditatem Patris 
ne adito. 


This Law is very obfcure, but the Senfe 
thereof feems to be briefly this, viz. That all 
the Sons equally fhall inherit to the Father ; 
but if he have no Sons, then the Husbands 
of the Daughters; and if he have no Chil- 
dren, then his Brothers and their: Children ; 
and if none, then his next Kindred on the 
Part of his Father, prefering the Males be- 
fore the Females; and if none of the Fa- 
thers Line, ad Sobrinorum ufque Filios, then 
to defcend to the Mother’s Line. Vide 
Petit’s Ghfs thereon. 

** But wich all Refpe& to the Memory of 
* this great good Man, I fhall verture to 

** tranflate 
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* tranflate this Law, whereby it will ap- 
“ pear, what the true Senfé and Mean- 
“ ing thereof is, and that it is not fo dif- 
“* ficult or obfcure as’ our Author has re- 
*¢ prefented it. 
** All the lawful Sons fhall inherit their 
“ Father's Eftate, to be equally divided be- 
** tween them : If any Perfon dies Inteftate, 
“ leaving only Daughters, their Husbands 
** fhall be his Heirs; but if none of the 
*¢ Daughters be living, they (i. e. the Hut. 
** bands) fhall not inherit to the Inteftate : 
** But then in the firft Place, the Brothers 
** of the whole Blood, and fuch Brothers 
** Children, fhall inherit together, (i. ¢. the 
* Children, jure reprefentationss) and if there 
‘are no Brothers or Brothers Children 
living, then their Defcendants (if they 
“ leave any) fhall inherit by the fame Law 
* of equal Diftribution; yet ftill the Males 
** and their Defcendants, tho’ of the more 
remote Degree of Kindred, are to be pre- 
ferr’d; but if none of the Father’s Blood 
be living, of any nearer Degree than 
that of Father's Brother's Children, then 
the Inheritance fhall defcend to thofe of 
** the Mother’s Blood, having a like Regard 
to the Law of Diftributions, and the 
“¢ Mother’s Brother’s Children; but if none 
* of either Line within the Degrees before 
** fpecified be living, then it fhall defcend 
* co any of the Father’s Blood tho’ an illegi- 
* timate Son or Daughter; but if alegitimate 
* Daughter were living, no Baftard thall 
r 3 ** fucceed 
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“ ‘fucceed in the Inheritance of the Father. 
“* Vide Petit’s Glofs in hanc Legem. 

Among the Romans it appears, that the 
Laws of Succeflions or Difcents did fuccef> 
fively vary, for the Laws of the Twelve 
Tables did exclude the Females from inhe- 


\ riting, and had many other Streightneffes 


and Hardfhips which were fucceflively re- 
medied: Firft, by the Emperor Claudius, 
and after him by Adrian, in his Senatus Con- 
foltes Tertullianus, and after him by Fuftinian 
in his Third Inftitutes, Tit. De Hereditatibus 
que ab inteftato deferuntur, and the.Two en- 
fuing Titles. And again, all this was fur- 
ther explained and fettled by the Novel 
Conftitutions of the faid Fuffinian, filed 
the Authentica Novella, cap. 18. De Haredita- 
tibus ab inteftato venientibus & agnatorum Fure 
fublato. Therefore omitting the large Inquiry 
into the fucceffive Changes of the Roman 
Law in this particular, I fhall only fet down 
how, according to that Conftitution, the 
Roman Law ftands fettled therein. 

Defcents or Succeffions from any Perfon 
are of Three Kinds, wiz. 1/t, In the Defcen- 
ding Line. 2dly, The Afcending Line. 3dly, The 
Collateral Line; and this latter is either in 
Adgnatos a Parte Patris, or in Cognatos a Parte 
7. . KR 


I. In the Defcending Line, Thefe Rules are by 
the Roman Law direé&ed; viz. 
' 1. The Defcending Line, (whether Male 


or Female, whether immediate or remote) 


takes Place, and prevents the Defcent or 
a> peed we oat we 3 ets > et : * \ * o + * Suc- 
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Succeffion Afcending or Collateral i in- 
frnitum. 

2. The remote Defcents of the Defcen- 
ding Line fucceed im Stirpem, i.e. in that 
Right which his Parent fhould have had. 

3. This Defcent or Succeffion is equal in 
ail the Daughters, all the Sons, and all the 
Sons and Daughters, without preferring the 
“Male before the Female; fo that if the com- 
mon Anceftor had three Sons and three 
Daughters, each of them had a fixth Part ; 
and if one of them had died in the Life 
of the Father, having three Sons and three 
Daughters, the fixth Part that belonged to 
that Party fhould have been divided equally 
between his or her fix Children, and fo iz 
infinitum in the Defcending Line. 


Il. In the Afcending Line, there are thefe 2. 
two Rules, viz. Afcend- 
r. If the Son dies without Iffue, or any i78 Line 
defcending from him, having a Father and 
a Mother living, both of them fhall equally 
fucceed to the Son, and prevent all others 
of the Collateral Line except Brothers and 
Sifters, and if only a Father, or only a Mo- 
ther, he or fhe fhall fucceed alone. 
2. But if the Deceafed leaves a Father and 
a Mother, with a Brother and a Sifter, ex 
utrifque Parentibes conjuntti, they all Four 
fhall equally fucceed to the Son by equal 
Parts without Preference of the Males. 


Ill. In the Collateral Line, (i.e. where the 
Perfon dies without Father or Mother, Collateral 
4 Son Line. 
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Son or Daughter, or any defcending from 
them in the Right Line) the Rules are 
thefe, viz. 


r. The Brothers and Sifters, ex utrifque 
Parentibus conjunéi, and the immediate Chil- 
dren of them, fhall fucceed equally without 
Preference of either Sex, and the Children 
from them fhall fucceed iz ftirpes; as if there 
be a Brother and Sifter, and the Sifter dies 
in the Life of the Defcendant leaving one 
or more Children, all fuch Children fhall 
fucceed in the Moiety that fhould have come 
to their deceafed Mother, had fhe furvived. 

2. But if there be no Brothers or Sifters, 
ex utrifque Parentibus comunéi,nor any of their 
immediate Children, then the Brothers and 
Sifters of the half Blood and their imme- 
diate Children fhall {ucceed i» Stirpes to the 
Deceafed without any Prerogative to the 
Male. 

3. But if there be no Brothers or Sifters 
of the whole or half Blood, nor any of 
their immediate Children (for the Grand- 


‘children are not provided for by the Law) 


then the next Kindred are called to the In- 
heritance. 

* (But by our Author's Leave, I think the Grand. 
children are 48 ad provided for, as they fuc- 
ceed their Father or Mother Jure reprefenta- 
tionis.) | : . 

4. And if the next Kindred be in an equal 
Degree, whether on the Part of the Father 
as Adgnati, or on the Part of the Mother 
as Cognati, then they are equally called to 
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the Inheritance, and fucceeded in Capita, 
and not in Stirpes. 


Thus far of the fettled Laws of the Fews, 

Greeks, and Romans, but the Particular or 
Municipal Laws and Cuftoms of almoft 
every Country derogate from thofe Laws, 
and direé& Succeffions in a much different 
Way. For Inftance. | } 

By the Cuftoms of Lombardy, according Laws of: 
to which the Rules of the Feuds, both in Lombardy. 
their Defcents and in other Things, are 
much directed ; their Decents are in a much 
different Manner, viz. 

Leges Feudarum, Lib. 1. Tit. 1. Ifa Feud Of Feuds. 
be granted to one Brother who dies without 
Iffue, it defcends not to his other Brother 
unlefs it be {pecially provided for in the firft 
Infeudation: If the Donee dies, having 
Iffue Sons and Daughters, it defcends onl 
to the Sons; whereas by the Roman Law st 
defcends to both: The Brother fucceeds 
not to the Brother unlefs {pecially provided 
for, & Ibid, Fit. 50. The Afcendants fuc- 
ceed not, but only the Defcendants, nei- 
ther does a Daughter fucceed mifi ex Paffo, 
vel nift fit Feodum Femineum, 

If we come nearer Home to the Laws of Defcents 
- Normandy, Lands there are of Two Kinds, in Nor. 
iz. Partible, and not Partible; the Lands "4; 
that are partible, are Valvafories, Burgages, 
and fich like, which are much of the Na- 
ture of our Socage Lands; thefe defcend 
to all the Sons, or to all the Daughters: 

Lands not partible, are Fiefs and Dignities, 
: , they 
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they defcend to the eldeft Son, and not 
to ail the’ Sons; but if there be no Sons, 
then to all the Daughters, and become 
partible, 


The Rules and Dire@ions of their De- 
{cents are as follow, viz, 

1. For want -of Sons or Nephews, it 
defcends to the Daughters; if there be no 
Sons or Daughters, or Defcendants from 
them, it goes to Brothers, and for want of 
Brothers, to Sifters, (obferving as before 
the Difference between Lands partible and 
not partible) and accordingly the Defcent 
runs to the Pofterity of Brothers to the 
feventh Degree; and if there ‘be no Bro- 
thers nor Sifters, nor any Defcendants from 
them within the feventh Degree, it defcends 
to the Father, and if the Father be dead, 
then to the Uncles and Aunts-and their Po. 
flerity, (as above is faid in the Cafe of Bro. . 
thers and Sifters) and if there be none, then 
to the Grandfather. 

So that according to their Law, the Fa. 
ther is poftponed to the Brother and Sifter, 
and their Iffues, but is preferred before the 
Uncle: Tho’ according to the Fewifh Law, » 
the Father is preferred before the Brother ; 
by the Roman Law, he fucceeds together 
equally with the Brother; but by the Englifh 
Law, the Father cannot take from his Son 
by an immediate Defcent, but may take as 
Heir to his Brother, who was Heir to his Son by 
Collateral Defcent. 

2. If 
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2. If Lands defcended from the Part of 
the Father, they could never refort by a 
Defcent to the Line of the Mother; but in 
cafe of Purchafes by the Son who died 
without Iffue, for want of Heirs of the Pare 
of the Father, it defcended to the Heirs of 
- the Pare of the Mother according to the 
Law of England. 

3 The Son of the eldeft Son dying inthe 
Life of the Father, is preferred before a 
younger Son furviving his Father as the 
Law ftands here now fettled, tho’ ic had 
fome Interruption, 4 Fobanns. 

4. On Equality of Degrees in Collateral 
Defcents, the Male Line is preferred before 
the Female. 

s- Altho’ by the Civil Law, Fratres ex 
ytroque Parente conjuncti preferuntur Fratribus 
confanguineis tantum vel uterinis ; yet it fhould 
feem by the Coutumier of Normandy, Fratres 
confanguinei ei ex eodem Patre fed diver{a Matre, 
fhall take by Defcent together with the 
Brothers, ex utroque comjuncti, upon the Death 
of any fuch Brothers. But Quare hereof, 
for this feems a Miftake ; for, as I take it, 
the half Blood hinders the Defcent between 
Brothers and Sifters by their Laws as well 
as ours. 


6. Leprofy was amongft them an Im- 


pediment of Succeffion, but then it feems 
it ought ta be firlt folemnly adjudged fo by 
the Sentence of the Church. 

Upon allthis, and much more that might 
be obferved upon the Cuftoms of feveral 
Countries, it appears, That: the get” of 

ae 
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Succeflions, or hereditary Tranfimiffions, 
have been various in feveral Countries ac_ 
cording to their various Laws, Cuftoms, 
and Ufages. a 

And now, after this brief Survey of the Laws 
and Cuftoms of other Countries, I come 
to the Laws and Ulages of England in re. 
Jation to Defcents, and the Growth that 
thofe Cuftoms fucceffively have had, and 
whereunto they are now arrived, 


Defcents _ Fir, Touching hereditary Succeffions: 
in Ey- Je feems, that according to the ancient 
loxd. _—_‘Britifh Laws, the eldeft Son inherited thein: 
Earldoms and Baronies; for they had great’ 
Dignities and Jurifdiaions annex’d to them, 
and were in Nature of Principalities, but 
that their ordinary Freeholds defcended to 
Among ll their Sons ; and this Cuftom they carried 
the Weifh. With them into Wales whither they were 
Statute driven. This appears by Statutum Wallie, 
72 Ed. 1. y2 E. 1. and which runs thus, viz, 

Aliter ufttatum eft in Wallia quam in Anglia 
quoad Succeffionem hereditatiss eo quod hareditas. 
partibilis eff inter heredes Mafculos, & a tempore 
cujus non extiterit Memoria partibilis extitit. 
Dominus Rex non vult quod confuetudo illa abro- 
getur; fed quod hereditates remaneant partibiles 
snter confimiles beredes ficut effe Confueverunt F 
& fiat partitio illins ficut freri confuevit. Hoc 
excepto quod Baftardi non habeant de cetere 
bareditates & etiam quod non habeant purpartes, 
eum legitingis nec fine legitimis, 
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Whereupon Three Things are obferva- 
ble, viz. 1, That at this Time the here- 
ditary Succeflion of the eldeft Son was then 
known to be the common and ufual Law in 
England. 2dly, That the Succeffioh of all the 
Sons was the ancient cuftomary Law among 
the Britifh in Wales, which by this Statute 
was continued tothem. 34/y, That before 
this Lime, Baftards were admitted to 
inherit in Wales as well as the Legitimate 
Children, which Cuftom is thereby abro- 
gated; and although we have but few Evi- 
dences touching the Britifh Laws before 
their Expulfion hence into Wales, yet this 
Ulage in Wales feems fufficiently to evi- 
dence this to have been the ancient \Britifh 
Law. 

Secondly, As to the Times of the Saxons 
and Danes, their Laws collected by Brompton 
and Mr. Lambart, {peak not much concern- 
ing the Courfe of Defcents; yet it feems 
that commonly Defcents of their ordinary 
Lands at leaft, except Baronies and Royal 
Inheritances, defcended alfo to all the Sons : 
For amongtft the Laws of King Canutws, in 
Mr. Lambard is this Law, viz. N° 68. Sive 
quis incuria five Morte repentina fuerit inteftato 

mortuus, Dominas tamen nullam rerum fuarum 
 Partem (preter eam quae jure debetur Hereoti 
nomine) Sibi affumito. Verum eas Fudicio {uo 
Uxori, Liberis & cognatione proximis jufte (pro 
fio cuique jure) diftribuito. 

Upon which Law, we may obferve thefe 
five Things, viz, 


af, ‘That 
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1, That the ‘Wife had a Share, as well 
of the Lands for her Dower, as of the 
Goods. 

2dly, ‘That in reference to hereditary 
Succeflions, there then feem’d to be little 
Difference between Lands and Goods, for 
‘this Law makes no Diftinétion. ———— 

3dly, That there was a kind of iétéled 
Right of Succeffion, with reference to Proxi- 
mity and Remotenefs of Blood, or Kin, Et 
cognatione proximis pro [uo cuique jure. 

4thly, That in reference to Children, they 
all feem’d to fucceed alike, without any 
Diftincion between Males and Females. 

sthly, That yet the Anceftor might difpofe 
of by his Will as well Lands as Goods, 
which Ufage feems to have obtained here 
unto the Time of Hen. IE. as will appear 
hereafter. Vide Glanville. 

Thirdly, It feems that, until the Conqueft, 
the Defcent of Lands was at leaft to all the 
Sons alike, and for ought appears to all the 
Daughters alfo, and that there was no Dif- 
ference in the hereditary Tranfiniflion of 
Lands and Goods, at leaft in reference to 
the Children: This appears by the Laws 
of King Edward the Confefor, confirmd by 
King William I. and recited in Mr. Lambart, 
Folio 167. as alfo by Mr. Selden in his Notes 
upon Eadmerus, viz. Lege 36 Tit. De Intefta- 
torum Bonu; Pag. 184. Si qua intefatus obierit 
Liberi ejus Hareditatem equaliter divident. 

But this equal Divifion of Inheritances 
among all the Children was found to be “ 
very inconvenient : For, 
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1f, It weakened the Strength of the 
Kingdom, for by frequent parcelling and 
fubdividing of Inheritances, in Procefs of 
Time they became fo divided and crumbled, 
that there were few Perfons of able Eftates 
left to undergo publick Charges and Of- 
fices. 
_ 2dly, Ie did by Degrees bring the Inha- 
bitants to a low kind of Country living, 
and Families were broken; and the younger 
Sons, which had they not had thofe little 
Parcels of Land to apply themfelves to, 
would have betaken themfelves to Trades, 
or to Civil or Military, or Ecclefiaftical 
Employments, negle@ing thofe Opportu- 
nities, wholly apply’d themfélves to thofe 
{mall Divifions of Lands, whereby they 
neglected the Opportunities of greater Ad- 


vantage of enriching themfelves and the 


Kingdom. 

And therefore King William I. having by 
his Acceffion to the Crown gotten into his 
Hands the Pofleflions and Demeafiis of the 
Crown, and alfo very many and great Pof- 
feffions of thofe that oppos’d him, or ad- 
hered to Harold, difpofed of thofe Lands or 
great Part of them to his Countrymen, and 
others that adhered to him, and referved 
certain honorary Tenures, either by Baron- 
age, or in Knights-Service or Grand Ser- 
jeancy, forthe Defence of the Kingdom, 
and poflibly alfo, even at the Defire of 
many of the Owners, changed their for- 
mer Tenures into Knights-Service, which 
Introduction of new Tenures.was tigen 

lefs 


223 


224 


Che Ditto of the Chr 
lefs not done without Confent of Parliament; 
as appears by the additional Laws before 
mentioned, that King William made by“Ad- 
vice of Parliament, mentioned by Mr. Selden: 
in his Notes on Eadmerus, Page 191. amongtt 
which this was one, viz. 


Statuimus etiam & fimiter pracipimus ut 
omnes Comites Barones Milites &» Servientes 
univeri liberi Homines totits Regni noftri habeant 
& teneant fe femper in Armis & in Equis ut 
decet & oportet, co quod fint femper prompti & 
bene parati ad Servitium {uum integrum nobis 
explendendum & peragendum, cum femper opus 
fucrit fecundum quod nobis de Feodis debent 
tenentur Tenementis {uis de Fure facere & ficut 
ills ftatuimus per Commune Concilium totius Regni 


noftri, Et ills dedimus © conceffimus in Feodo 


Fure bereditario.—~ 


Whereby it appears, that there were Two 
Kinds of Military Provifions; one that was 
fet upon all Freeholds by common Confent 
of Parliament, and which was ufually called 
Afifa Armorum; and another that wasCon- 
ventional and by Tenure, upon the Infeu- 
dation of the Tenant, and which was ufual- 
ly called Knights Service, and fometimes 
Royal, fometimes Foreign Service, and 
fometimes Servitinim Lorice. 

And hence it came to pafs, that rot only 
by the Cuftoms of Normandy, but alfo ac- 
cording to the Cuftoms of other Countries; 
thofe honorary Fees, or Infeudations, be- 
came defcendible to the Eldeft; and not vf 
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all the Males. And hence alfo it is, that in 

Kent, where the Cuftom of all the Males 
taking by Defcent generally. prevails, and 
that pretend a Conceflion of all their Cu- 
ftoms by the Conqueror, to obtain a Sub- 
miffion to his Government, according to 
that Romantick Story of their Moving Wood : 
But even in Kene it felf, thofe ancient Te- 
nements or Fees that are there held an- 
ciently by Knights Service, are defcendible 
to the Eldeft Son, as Mr. Lambard has ob- 
ferved to my Hands in his Perambulaticn, 
Page §33, 553. our of 9 H.3. Fitz. Pre- 
feription 63. 26 H. 8..5. and the Statute of 
31 H. 8. cap. 3. And yet even in Kent, if 
Gavelkind Lands efcheat, or come to the 
Crown by Attainder. or Diffolution of 
Monafteries, and be granted to be held by 
Knights Service, or per Baroniam, the Cu- 
ftomary Defcent is not changed, neither 
can it be but by A@ of. Parliament, for 
it is a Cuftom fix’d to the Land. 

But thofe honorary Infeudations made 
in ancient Times, efpecially fhortly after 
the Conqueft, did filently and fuddenly 
afflume the Rule of Defcents to the Eldeft, 
and accordingly held ic; and fo altho’ pof- 
fibly there were no Aéts of Parliament. of 
thofe Elder Times, at leaft none that are 
now known of, for altering the ancient 
Courfe of Defcents from all the Sons to the 
Eldeft, yet the Ufe of the Neighbouring 
Country might introduce the fame Ufage 
here as to thofe honorary Pofleffions. 
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And beeaufe thofe honorary Infeudations 
were many, and {cattered almoft through 
all the Kingdom, in a little Time they in- 
troduced a Parity in the Succeflion of Lands 
of other Tenures, as Socages, Valvafo- 
ries, Cc. So that withour Queftion, by lit- 
tle and little, almoft generally in all Coun- 
ties of England (except Kent, who were 
moft tenacious of their old Cuftoms in 
which they gloried, and fome particular 
Feuds and Places where a contrary Ufage 
prevailed ), the generalty of Defcents of 
Succeffions, by litrle and little, as well of 
Socage Lands as Knights Service, went to 
the eldeft Son, according to the Declara- 
tion of King Edw. 1. in the Statute of 
Wales above-mentioned, as will more fully 
appear by what follows. . 

In the Time of Hen. I. as we find by his 
=oth Law, it feems that the whole Land | 
did not defcend to the eldeft Son, but be- 
gun to look a little that Way, viz. Primum 
Patris Feudum, primogenitus Filins habeat. And 
as to Collateral Defcents, that Law deter- 
mins thus: Si gus fine Libers decefferit Pater 
aut Mater ejus in beveditatem fuccedat vet 
Frater vel Soror fi Pater & Mater defint, fi nec 
bos, babeat Soror Patres wel Matris, & deinceps 
jn Quintum geniculum ; qui cum propinquiores 
in parentela fint berediterio jure fuccedant; © 
dum Vivilis fexus extiterit & hereditas ab inde 
fit, Faminea non hereditetur. 


By 
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By this Law it feems to appear; 

_ 1, The eldeft Son, tho’ he had Fus primo- 
Zeniture, the principal Fee of his Facther’s 
Land, yet he had not all the Land. 

2. That for want of Children, the Father 
or Mother inherited before the Brother or 
ilter,. . 

_ 3. That for want of Children, and Fa- 
ther, Mother, Brother, and Sifter, the Land 
defcended to rhe Uncles and Aunts to the 
fifth Generation. | ; 
_4, That in Succeffions Collateral, Proxi- 
iity of Blood was preferred, : 
_ §. That the Male was preferred before 
the Female, i. e. The Father’s Line was pre- 
ferred before the Mother's, unlefs the Land 
defcended. from’ the Mother, and then the 
Mother's Line was preferred. 


, How this Law was obferved in the Inter- 
val between Hen. I. and Hen. Il, we can give 
no Account of; but the next Period that we 
@ome to is, the Time of Hes. II. whereiss 
Glanville gives us an Account how the Law 
{food at that Time: Vide Glanville, Lib. 7. 
Wherein notwithftanding ic will appear, 
that there was fome Uncertainty and Un. 


fettlednefs in the Bufinefs of Defcents or ’ 


Hereditary Succeffions, tho’ it- was much 
better polifhed than formerly, the Rules 
then of Succeffion were either in reference 
to Goods, or Lands, 1/7, As to Goods, one 
Third, Part thereof went to the Wife, ano- 
ther Third Part went to the Children, and 
the other Third was left to the Difpofition 
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of the Teftator; but if he had no Wife, 


then a Moiety went to the Children, and 
the other Moiety was at the Deceafed’s Dif- 
pofal. And the like Rule if he had left a 
Wife, but no Children. Glanw. ib. 7. cap. §. 
& Vide lib. 2. cap. 29. 

But as to the Succeflion of Lands, the 
Rules are thefe: 


Firft, If the Lands were Knights Service, 
they generally went to the eldeft Son; and 
in cafe of no Sons, then to all the Daugh- 
ters; and in cafe of no Children, then to- 
the eldeft Brother. 

Secondly, If the Lands were Socage, they 


.defcended to all the Sons to be divided; Si 


fuerit Soccagium & id antiquitus divifum; only 
the Chief Houfe was to be allotted to the 
Purparty ofthe Eldeft, and aCompenfation 
made tothe reft in lieu thereof: Si vero non 
fuerit antiquitus divifum, tunc Primogenitus {e- 
cundum quorundam Con{uetudinem totam Haredi- 
tatem obtinebit, fecundum autem quorundam Con- 
fuetudinem poftnatus Filius Hares eff. Glanville, 
lib. 7. cap. 3. So that altho’ Cuftom dire@ed 
the Defcent varioufly, either to the eldeft or 
youngeft, or to all the Sons, yet it feems 
that at this Time, Fus Commune, or Common 


‘Right, fpoke for the eldeft Son to be Heir, 


no Cuftom intervening to the contrary. | 

Thirdly, Asthe Son or Daughter, fo their 
Children in infinitum, are preferred in the 
Defcent before the Collateral Line or 
Dncles. 


Fourthly, 
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Fourthly, But if a Man had two Sons, 
and the eldeft Son died in the Life-time of 
his Father, having Iffue a Son or Daughter, 
and then the Father dies; it was then con- 
troverted, whether the Son or Nephew 
fhould fucceed to the Father, tho’ the bet- 
ter Opinion feems to be for the Nephew, 
Glanvil. lib. 7. cap. 3. 

Fifthly, A Baftard could not inheric, Ibid. 
cap. 13, or 17. And altho’ by the Canon or 
Civil Law, if 4. have a Son born of B. 
before Marriage, and after 4. marries B, 
this Son fhall be legitimate and heritable ; 
yet according to the Laws of England then, 
and ever fince ufed, he was not heritable, 
Glanvil. lib. 7. cap. 1§. 

Sixthly, In cate the Purchafer died with- 
out Iffue, the Land defcended to the Bro- 
thers; and for want of Brothers, to the 
Sifters; and for want of them, to the Chil. 
dren of the Brothers or Sifters; and for want 
of them, to the Uncles; and fo onward ac- 
cording to the Rules of Defcents at this 
Day; and the Father or Mother were not 
to inherit to the Son, but the Brothers or 
Uncles, and their Children, . Ibid. cap. 1, 
& 4. 


And ic feems, That im all Things elfe, the 
Rules of Defcénts in reference to the Col- 
lateral Line were much the fame as now; 
as namely, ‘That if Lands defcended of the 
Part of the Father, ic fhould not refort to 
the Part of the Mother, or é copverfo; but 
in the Cafe of Purchafers, for want of 
Q3 Heirs 
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Heirs of the Part of the Father, it reforted 
to the Line of the Mother, and the nearer 
and more worthy of Blood were preferred: 
So that if there were any of the Part of thé 
Father, tho’ never fo far diftant, it hindred 
the Deicent to the Line of the Mother, 
though much nearer. ° SNS 
But in thofe Times it feems there were 
two Impediments of Defcenrs or hereditary 
Succeflions which do not now obtain, viz, 
. Firft, Leprofy, if fo adjudged by Sen- 
tence of the Church: This indeed I find 
not in. Glanville; but I find it pleaded and 
allowed in the Time of King Fobn, and 
thereupon the Land was’ adjudged from 
the Leprous Brother to the Sifter. Pach, 
4. Fobanuns. ° SS : 
Secondly, There was another Curiofity in 
Law, and it was wonderful to fee how 
much .and bow long it prevail'd; for we 
find it in Ufe in Glanwille, who wrote 
Temp. Hen. UL, in Bragton Temp. Hen, III. in 
Fleta Temp. Edw. 1. and in the broken Year 
of 13 E.1. Fitzb. Avayry. 235. Nemo pote/f 
elle Tenens & Dominus, & Homagium repellit 
Perquifitum: AndAherefore if there had been 
three Brothers, and the eldeft Brother had 
enfeoff'd the fecond, referving Homage, 
and had received Homage, and then: the 
fecond had died without Iffue, the Land 
fhould have defcended to the youngeft Bro- 
ther and not to the eldeft Brother, Quie 
Homagium repellit perquifitum, as tis here {aid, 
for he could not pay Homage to himfelf, 
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Vide for this, Bratton, Lib. 2. cap. 30. Glanvil. 
Lib 7. cap. 1. Fleta, Lib. 6. cap. 1. 


But at this Day the Law is altered, and 
fo ic has been for ought I can find ever 
fince 13 E. 1. Indeed, it is antiquated rather 
than altered, and the Fancy upon which it 
was grounded has appeard trivial; for if 
the eldeft Son enfeoff the fecond, referving 
Homage, and that Homage paid, and then 
the fecond Son dies without Iflue, it will 
defcend to the Eldeft as Heir, and the 
Seigniory is exting. It might indeed have 
had fome Colour of Reafon to have exa- 
mined, whether he might not have waved 
the Defcent, in cafe his Services had been 
_ more beneficial than the Land: But there 
could be little Reafon from thence to ex- 
clude him from the Succeffion. I fhall men- 
tion no more of this Impediment, nor of 
that of Leprofy, for that they both are 
vanifhed and antiquated long fince; and, as 
the Law now is, neither of thefe are any 
Impediment of Defcents. 

_ And now pafling over the Time of King 
‘Fobn and Richard 1. becaufe I find nothing 
of Moment therein on this Head, unlefs the 
Ufurpation of King Febn upon his eldeft 
Brother’s Son, which he would fain have 
juftified, by introducing a Law of prefer- 
ing the younger Son before the Nephew 
defcended from the elder Brother: But this 
Pretenfion could no way juftifie his Ufurpa- 
tion, as has been already fhewn in the Time 


of Hen, If. 
| | Q 4 | Next, 


231 


232 


Che Wittaw of the  Gh.1y. 


Next, [come to the Time of Hen. IIT. in 
whofe Time the Tractate of Bradton. was 
written, and thereby in Lib. 2. cap. 30, & 
gr. and Lib. 5. cap. . it appears, That 
there is fo little Variance as to Point of De- 
{cents between the Law as it was taken 
when Bracton wrote, and the Law as after- 
wards taken in Edw. I.’s Time, when Brittos 
and Fleta wrote,that there is very little Dif- 
ference between them, as may eafily appear 
by comparing Bratton ubi {upra, & Fleta, Lib.s. 
cap. 9. Lib. 6. cap. 1,2. that the latter feem 
to be only Tranf{cripts or Abftraés of the 
former. Wherefore I fhall fet down the 


Subftance of what both fay, and thereby 


it will appear, that the Rules of Defcents 
in Hen. UI. and Edw. I,’s Time were very 
much one. 


Firf, At this Time the Law feems to be 
unqueftionabiy fettled, that the eldeft Son 
was of Common Right Heir, not only ia 
Cafes of Knight Service Lands, .but alfo of 

ocage Lands, (unlefs there were a fpecial 
Cuftom to the contrary, asin Kext and fome 
other Places) and fo that Point of the 
Common Law was fully fettled. : 

Secondly, That all the Defcendants in in- 
fnitum, from any Perfon that had been 
Heir, if living, were inheritable Sure re- 
prefentations; as, the Defcendants of the 
Son, of the Brother, of the Uncle, éc. 
And alfo, 

Thirdly, ‘That the eldeft Son dying in the 
Life-time of the Father, his Son or Iilye 
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was to have the Preference as Heir to the 
Father before the younger Brother, and fo 
the Doubt in Glanville's Time was fettled, 
Glanvil. Lib.7. cap. 3. Cum quis autem moria- 
tur babens Filium poftnatum, &» ex primogenito 
Filio pramortuo Nepotem, Magna quidem “furis 
dubitatio folet effe uter illorum preferendus fit 
alii in illa Succeffione, {cilicet, utrum Filius aut 
Nepos? 

_ Fourthly, The Father, or Grandfather, 
could not by Law inherit immediately to 
the Son. 

- Fifibly, Leprofy, Though it were an Ex- 
ception to a Plaintiff, becaufe he oughr not, 
to converfe in the Courts of Law, as Braéton, 
Lib. 5. cap. 20. yet we no where find it to 
be an Impediment of a Defcent. — 


So that upon the whole Matter, for any 
Thing I can obferve in them, the Rules of 
Defcents then ftood fettled in all Points as 
they are at this Day, except fome few Mat. 
ters (which yet foon after fettled as they. 
now ftand), viz. 


Firft, That Impediment or Hindrance of 
a Defcent from him that did Homage to 
him that received ir, feems to have been 
yet in Ufe at leaft till 13 E. 1. andin Fleta’s 
Time, for he puts the Cafe and admits it. 
Secondly, Whereas both Braéton and Fleta 
agree, that half Blood to him that is a Pur- 
chafer is an Impediment of a Defcent ; yet 
in the Cafe of a Defcent from the Com, 
mon Anceftor, half Blood is no Impedi- 
mene, 
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ment. As for Inftance; 4. hasIffue B.aSon 
and C. a Daughter by one Venter, and D.a 
Son by another Venter: If B. purchafes in 
Fee and dies without Iffue, it fhall defcend 
to the Sifter, and not to the Brother of the 
half Blood; but if the Land had defcended 
from 4. to B. and he had entred and died 
without Iffue, it was a Doubt in Bra&on 
and Britton’s Time, whether it fhould go to 
the younger Son, or to the Daughter? But 
the Law is fince fetrled, that in both Cafes 
it defcends to the Daughter, Et /eifina facit 
Stipitem & primum Gradum. Et pofféffio Fratris — 
de Feodo fimplici facit Sororem effe haredem. 
Thus upon the whole it feems, That 
abating thofe {mall and inconfiderable Vari- 
ances, the States and Rules of Defcents as 
they ftood inthe Time of Hen. Ill. or at 
feait in the Time of Edy. I. were reduced 
to their full Complement and Perfe@ion, 
and vary nothing confiderably from what 
they are at this Day, and have continued 
ever fince that Time. 
I fhall therefore fet down the State and 
Rule of Defcents in Fee-Simple as it ftands 
at this Day, without meddling with parti- 
cular Limitations of Entails of Eftates 
which vary the Courfe of Defcents in fome 
Cafes from the Common Rules of Defcents 
or hereditary Succeffions ; and herein we 
fhall fee what the Law has been and con- 
tinued touching the fame ever fince Braéfon’s 
Time, who wrote in the Time of Hen. Tl. 
now above 490 Years fince, and by that we 


fhall 
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fhall fee what Alterations the Succeffion of 
Time has made therein. n? 
And now to give a fhort Scheme of the 
Rules of Defcents, or hereditary Succeffions, 
of thé Lands of Subjects as the Law ftands 
at this Day, and has ftood for above four 
hundred Years paft, viz. ; 
All poffible hereditary Succeffions may, be 
diftinguithed into thefe 3 Kinds, viz. either, 
1ft, In the Defcending Line, as from¥Fathet 
to Son or Daughter, Reshew or Niece, i.e. 
Grandfon or Grand-daughter. Or, 
’ 2dly, In the Collateral Line, as from Brother 
to Brother or Sifter, and fo to Brother 
and Sifters Children. Or, 
 3dly, In an Afcending Line, either direct, 
as from Son to Father or Grandfather , 
(which isnot admitted by the Law of Eng- 
land) or in the tranfverfal Line, as to the 
Uncle or Aunt, Great-Uncle or Great- 
Aunt, @&c. And becaufe this Line is again divi- 
ded into the Line of the Father, or the Line 
of the Mother, this tranfverfe afcending 
Succeffion is either in the Line of the Fa- 
ther, Grandfather, é ec. on the Blood of the 
Father ; or in the Line of the Mother, Grand- 
mother, ¢c. on the Blood of the Mother: 
The former are. called Adgnati, the latter 
Cognati: 1 fhall therefore fer down a Scheme 
of Pedigrees ashigh asGreat-Grandfather and 
Great-GrandmothersGrandfires,and aslow as 
Great-Gandchild; which neverthelefs will be 
applicable to more remote Succeflions with 
a little Variation, and will explain the whole 
Nature of Def{cents or hereditary eee oe 
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This Pedigree, with its Application, will 
give a plain Account of all Hereditary Suc- 
ceffions under their feveral Cafes and Li- 
imitations, as will appear by the following 
Rules, taking our Mark or Epocha from the 
FATHER and MOTHER. 

But firft, I fhall premife certain gene- 
ral Rules, which will dire& us much in the 
Courfe of Defcents as they ftand here in 
England: (Viz ) 


Firft, In Defcents, the Law prefers the 
worthieft of Blood : As, 

if, In all Defcents immediate, the Male 
is preferred before the Female, whether 
in Succeflions Defcending, Afcending, or 
Collateral: Therefore in Defcents, the Son 
inherits and excludes the Daughter, the 
Brother is preferred before the Sifter, the 
Uncle before the Aunt. 

-2dly, In all Defcents immediate, the De- 
{cCendants from Males are to be preferred 
before the Defcendants from Females: And 
hence it is, That the Daughter of the eldeft 
Son is preferred in Defcents from the Father 
before the Son of the younger Son; and the 
Daughter of the eldeft Brother, or Uncle, 
is preferred before the Son of the younger ; 
and the Uncle, nay, the Great-Uncle, i. e. 
the Grandfather’s Brother, fhall inherit be- 
fore the Uncle of the Mothers Side. 


Secondly, In Defcents, the next of Blood 
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2. Rule, 


is preferred before the more remote, tho’ 


equally or more worthy. And hence it is, 
if, The 
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r?, The Sifter of the whole Blood is pre- 
ferred in Defcerits before the Brother of the 
half Blood, becaufe fhe is more ftri@ly joins. 
ed to the Brother of the whole Blood (wix.. 
by Father and by Mother) than the half, 
Brother, though otherwife he is the more 
worthy. 3 . 

2dly, Becaufe the Son or Daughter being 
nearer than the Brother, and the Brother or 
Sifter than the Uncle, the Son or Daughter 
fhall inherit before the Brother or Sifter, 
and they before the Uncle. 

3dly, That yet the Father or Grand- 
father, or Mother or Grandmother, in a 
dire& afcending Line, fhall never fucceed 
immediately the Son or Grandchild ; but 
the Father’s Brother (or Sifters) fhall be pre- 
ferred before the Father himfelf; and the 
Grandfather’s Brother Cor Sifters) before 
the Grandfather: And yet upon a ftri& 
Account, the Father is nearer of Blood to 
the Son than the Uncle, yea than the Bro- 
ther; for the Brother is therefore of the 
Blood of the Brother, becaufe both derive 
from the fame Parent, the Common Foun- 
tain of both their Blood. And therefore the 
Father at this Day is preferred in the Admi- 
niftration of the Goods before the Son’s’ 
Brother of the whole Blood, and a Remain- 
der limited Proxizmo de Sanguine of the Son 
fhall veft in the Father before it fhall veft in’ 
the Uncle, Vide Littleton, Lib. 1. fo. 8, 10. 


y.Rule. | Thirdly, That all the Defcendants from. 
fuch a Perfon as by the Laws of Exgland 
¥ might 
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might have been Heir to another, hold the 
fame Right by Reprefentation as that Com- 
mon Root from whence they are derived; 
and therefore, | 

17, They are in Law in the fame Rigtt 
of Worthinefs and Proximity of Blood, as 
their Root that might have been Heir was, 
in cafe he had been living: And hence itis, 
that the Son or Grandchild, whether Son 
or Daughter of the eldeft Son, fuccéeds be- 
fore the younger Son; and the Son or 
Grandchild of the eldeft Brother, before the 
youngeft Brother; and fo through all the. 
Degrees of Succeffion, by. the Right af 
Reprefentation, the Right of Proximity is 
tranferred from the Root tothe Branches, 
and gives them the fame Preference as the 
next and worthieft of Blood. 

adly, This Right transferred~by Repre- 
fentation is infinite, and unlimited in the 
Degrees of thofe that defcend from the Re- 
prefented ; for Filias the Son, the Nepos the 
Grandfon, the Abnepos the Great-Grandfon, 
and {0 in infinitum enjoy the fame Privilege of 
Reprefentationas thofe from whom they de- 
rive their Pedigree have, whether it be in 
Defcents Lineal, or Tranfverfal; and there- 
fore the Great-Grandchild of the eldeft 
Brother, whether it be Son or Daughter, 
fhall be preferred before the younger Bro- 
ther, becanfe tho’ the Female be lefs worthy 
than the Male, yet fhe ftands in Right of 
Reprefentation of the eldeft Brother, who 
was more worthy than the younger. And 
upon this Account it is, 

| 344, That 
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3dly, That if aMan have two Daughters 
and the eldeft dies in the Life of the Father, 
leaving fix Daughters, and then the Father 
dies; the youngeft Daughter fhall have an 
equal Share with the other fix Daughters, 
becaufe they ftand in Reprefentation and 
Stead of their Mother; who could have had 
but a Moiety. 


Fourthly, That by the Law of England, 
without a fpecial Cuftom to the contrary; 
the eldeft Son, or Brother, or Uncle, ex- 
cludes the younger; and the Males in ani 
equal Degree do not all inheric: But all 
the Daughters, whether by the fame or 
divers Venters, do inherit together to the 
Father, and all the Sifters by the fame 
Venter do inherit to the Brother. 


| Fifthlj, That the laft actual Seifin in any 
Anceftor, makes him, as ic were, the Root 
of the Defcent equally to many Intents as 
if he had been a Purchafer; and therefore 
he that cannot, according to the Rules of 
Deicents,derive-his Succeffion from him that 
was laft actually feized, tho’ he might have 
derived it from fome precedent Anceftor; 
fhall not inherit. And hence it is, That 
where Lands defcend to the eldeft Son from 


the Father, and the Son enters and dies 


without EHfue, his Sifter of the whole Blood 
fhall inheritas Heir to the Brother, and noc 
the younger Son of the half Blood, becaufe 
he cannot be Heir to the Brother of the 
half Blood; but if the eldeft Son had fur- 

3 vived 
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vived the Father and died before Entry, the ae 
youngeft'Son fhould' inherit as Héir “to the 
Father, and not the Sifter, becaufe” he ‘is 
Heir to the Father that was laft’ actually’ 
feized: ‘And hence it is, Vhat-tho’ the 
Uncle is ‘preferréd before the’ Father in . 
Defcents to the Son; yet if the Uncle enter 
after'the Death of the Son and die without 

Mfue, the Father fhall inherit to the’ Uncle, 

quia Seifina facit Stipitem. oihiall 


- Sixthly, That whofoever derives a Title 6. Rule. 
to any Land, muft be of the Blood to him 
that firft purchafed it: And this is the Rea- 
fon why, if the Son purchafe Lands and 
dies without Iffue, it fhall defcend’ to the 
Heirs of the Part of the Father ; and if he 
has none; then to the Heirs on the Part 
of ‘the Mother; becaufe tho’ the Son has 
both the Blood of the Father and of the 
Mother in him, yet he is of the whole 
Blood of’ the Mother, and the Confangui- 
nity of the Mother are Confanguinet Cognati 
of the: Son. 
And of the other Side, ifthe Father had 
purchafed Lands, and it had defcended to the 
Son, and the Son had died without Iffue, 
and ‘without ‘any. Heir-of the Part of the 
Father, ‘it fhould ‘never have defcended in 
the Line of the Mother, but efcheated: For 
tho’ the Confanguiner of the Mother were the 
Confanguinei of the Son, yet they were not 
of Confanguinity to the Father, who was 
the Puichafer; butif there had been none 
of the Blood of the meee it mighe 
have | 
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have reforted to the Line of the Grandmo- 
ther, becaufe her Comfanguinei were as well 
of the Blood of the Father, as the Mother's 
Confanguinity is of the Blood of the Son: 
And confequently alfo, if the Grandfather 
had purchafed Lands, and they had defcens 
ded to the Father, and from him to. the 
Son; if the Son had entred and died with- 
out [ffue, his Father’s Brothers or Sitters, 
or their Defcendants, or, for want of them, 
his Great Grandfathet’s Brothers or Sifters, 
or their Defcendants, or, for want of them, 
any of the Confanguinity. of the Great 
Grandfather, or Brothers or Sifters of the 
Great Grandmother, or their Defcendants, 
might have inherited, for the Confangui- 
nity of the Great Grandmother was the 
Confanguinity of the Grandfather; but none 
of the Line of the Mother, or Grandmother, 
viz. the Grandfather's Wife, fhould have in- 
herited, for that they were not of the Blood 
of the firft Purchafer. And the fame Rule 
é converfo holds in Purchafes in the Line 
of the Mother or Grandmother, they fhalt | 
always keep in the fame Line that the firft 
Purchafer fertled them in. 

But it is not neceflary, That he that in- 
herits be always Heir tothe Purchafer; it is 
fufficient if he be of his Blood, and Heir 
to him that was laft feized.. The. Father 
purchafes Lands which defcended.to the Sons. 
who dies withcut Iffue, they fhall never de+ 
fcend to the Heir of the Part of the Son’s 
Mother; but if the Son’s Grandmother has a 
Brother, and the Son’s Great Grandmother . 

hath 
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hath a Brother, and there are no other Kin- 
dred, they fhall defcend to the Grandmo- 
sther’s Brother ; and yet if the Father had 
died without Iffue, his Graridmother’s Bro- 
‘ther fhould have been preferred before his 
Mother’s Brother, becaufe the fornier was 
Heir of the Part of his Father tho’ a Fe- 
-male, and the latter was only Heir of the 
»Part of his Mother; but where ‘the Son is 
once feized and dies without Ifftie,’ his. 
“Grandmother's Brother is to hini Heir of 
-the Part of his Father, and being nearer 
than his Great Grandmothers: Brother, is. 
preferred in the Defcenit. as ela Be 
But Note, This is always intended folong | ti 
“as the Line of Defcent is not broken; for if 
‘the Son alien thofe Lands,:and then fe. 
purchafe them-again in Fee, now the Rules 
»of Defcents are to be obferved as if he, were 
_ the original Purchafer, and as if it had been 
in the Line of the Father or Mother. 


be Seventhly, In alt’ Succeffions,: as well in >. Rules 
the Line Defcending, Tran{ver{al, or. Afcending, 

the Line that is firft derived from a Male 
-Root has always the Preference! © 


». Inftances whereof in the Line Defcending, 
Bre wige0 Make Hs sh 

©, A. has Iffue two Sons B. andC. B. has 
sJffue a Son and a Daughter D. and E. 
2D. the Son has Iffue a Daughter F. and £. 
vthe Daughter has Iffue a Son G. Nei- 
‘ther CG. nor any of his Defcendants, fhall 
»inherjt fo long as there are any Defcendants 

R2 from © 


‘oe 


“Rules in 
the Line 
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from D. and E. and neither £. the Daugh- 
ter, nor any of her Defcendants, fhall in- 
-herit fo long as there are any Defcendants 
from D. the Son, whether they be Male or 
- Female. 

So in Defcents Collateral, as Brothérs and 
> Sifters; the-fame Inftances applied thereto, 
~evidence! the fame Conclufions. His 

But in Succeffions in the Line Afcending, 
: there muft be a fuller Explication ; becaufe 
sit is darker'and more obfcure, I fhall there- 
‘efore fet: forth the whole Method of Trane 

werfal :Afcending Defeewts under the Eight 


Afcending. enfuing Rules, viz. : 


1¢.Rule. 


oo. Firf,-Tfithe Son purchafes Lands in Fee- 
+i Simple -anddies without Iffue, thofe of the 
Male Linesafcending, ufque ixfinitum {hall 
>be preferred in the Defcent, according to 
~ their Proximity of Degree to the Son; and 
«therefore’ the’Father’s Brothers and Sifters 
and their Defcendants. fhall be preferred be. 
fore the Brothers of the Grandfather and 
their Defcendants; and if the Father had 
ono Brothers nor Sifters, the Grandfather’s 
» Brotherscand their Defcendants, and for 
want of Brothers, his. Sifters and their De- 
{cendants, fhall be preferred before the 
Brothers of. the: Great Grandfather: For 
altho’ by the Law of England the Father “or 
-Grandfatherscannot immediately inherit to 
the Sonjiyetithe Direction of .the Defcene 
to the Collateral Afcending Line, is‘as much as 
-df thé Father or Grandiather had been: by 


| Law -inheritablei; and: therefore vas imcate 


os yn eb vyithe 
Ss A 
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the Father had been inheritable, and fhould 
have inherited to the Son before the Grand- 
father, and the Grandfather before the 
Great Grandfather, and confequently— if 
the Father had inherited and died without 
Tue, his eldeft Brother and his Defcen- 
dants fhould have inherited before the. 
younger Brother and his: Defcendants; and 
if he had no Brothers but Sifters, the Sifters 
and their Defcendants fhould have inhericed 
before his Uncles or the Grandfather’s Bro- 
thers and their Defcendants. Sothough the 
Law ..of England ‘excludes: the Father from 
inheriting, yet it fubfticutes and: directs the 
Defcent as it fhould have been;)-had- the 
Father inherited, viz. Ic lets in thofe. firft 
that are inthe next Degree to him, 


Secondly, The fecond Rule is this: That 
the Line of the Part of the Mother fhall 
never inherit as long as there are any, tho’ 
never fo remote, of the Line of the Part of 
the Father ; and therefore, tho’ the Mother 
has a Brother, yet if the Atavus or Atavia 
Patris (i.e. the Great-Great-Great-Grand- 
father, or Great-Great-Great-Grandmother 
of the Father) has. a Brother or a Sifter, 


24§ 


2. Rule 


he or fhe fhall be preferred, and exclude _ 
the Mothers Brother:though he is much 


nearer, 


Thirdly, But yet further, The Male Line 
of the, Part of the Father afcending, fhall 
in eEternum exclude the Female Line of the 
Part of the Father afcending; and there- 


R 3 fore 


3. Rule, 


‘ 
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fore in the Cafe propofed’of the Son’s pur- 
chafing Lands and dying without Iffue, 
the Sifter of the Fathers Grandfather, or 
of his Great Grandfather, and {0 ia infinitum 
fhall be preferred before the Father's Mo- 
thers Brother, tho’ the Father’s Mothers 
Brother be a Male, and the Father’s Grand- 
father or Great Grandfather’s Sifter be a 
Female, and more’ remote, becaufe fhe is 
of the Male Line, which is more worthy 
than the Female Line, though the Female 
Line be-alfo of the Blood of the Father. 


Fourthly, But as in the Male Line afcen- 
ding, ‘the more near is preferred. before the 
more remote; fo in the Female Line de- 
{cending, fo it be of the Blood of the Fa- 
ther, it is preferred beforé the more remote. 
The Son therefore purchafing Lands, and 
dying without Iffue, and the Father, Grand- 
father, and Great Grandfather, and fo up- 


ward, all the Male Line being dead with- 


out any Brother or Sifter, or any defcen- 
ding from them; but the Father’s Mother 
has a Sifter or Brother, and alfo the Father’s 
Grandmother has a Brother, and likewife 
the Father's Great Grandmother has a Bro- 
ther: Tho’ it is true, that all thefe are of 
the Blood of the Father; and tho’ the very 
remoreft of them, fhall exclude the Son’s 
Mothers Brother ; and tho’ it be alfo true, 
that the Great Grandmother's Blood has 
paffed through more Males of the Father’s 
Blood ‘than the Blood of the Grandmother 
or Mother of the Father; yet in this sm 
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the Father’s Mothers Sifter fhall be prefer- 
red before the Father's Grandmothers Bro- 
ther, or the Great Grandmothers Brother, 
becaufe they are all in the Female Line, 
wiz. Cognati (and not Adgnati), and the Fa- 
ther’s A eothers Sifter is the neareft, and 
therefore fhall have the Preference as well 
as in the Male Line afcending, the Fa- 
ther’s Brother or his Sifter fhall be pre- 
ferred before the Grandfather's Brother. 


Fifthly, But yet in the laft Cafe, where s. Rule. 
the Son parchafes Lands and dies without 
Iffue, and without any Heir on the Part of 
the Grandfather, the Lands fhould defcend 
to the Grandmothers Brother or Sifter, as 
Heir on the Part of his Father; yet if the 
Father had purchafed this Land and died, 
and it defcended to his Son, who died 
without Hue, the Lands fhould not have 
defcended to the Father’s Mothers Brother 
or Sifter, forthe Reafons before given in 
the Third Rule: But for want of Brothers 
or Sifters of the Grandfather, Great Grand- 
father, and fo upwards in the Male afcen- 
ding Line, it fhould defcend to the Father's 
Grandmothers Brother or Sifter which is 
his Heir of the Parr of his Father, who 
fhould be preferred before the Father's 
Mothers Brother, who is in Truth the Heir 
of the Part of the Mother of the Purchafer, 
tho” the next Heir of the Part of the Fa- 
ther of him that laft died feized; and 
therefore, as if the Father that was the Pur- 
chafer had died without Iffue, the Heirs 

R4 OE 


6. Rule. 


Che Hittoy of the —§ Ch.rr. 


of the Part of the Father, whether of the 
Male or Female Line, fhould have been 
preferred before the Heirs of the Part of 
the Mother; fo the Son, who ftands now 
in the Place of the Father, and. inherits 
to him primarily, in his Father's Line dy- 
ing without Iffue, the fame Devolution and 
hereditary Succeflion fhould have been as 
if his Father had immediately died with- 
out Iffue, which fhould have been to his 
Grandmothers: Brother, as Heir of the 
Part of the Father, tho’ by the Female 
Line, and not to his Mothers Brother, 
who was only Heir’ of the Part of. his 
Mother, and who is not to take till ‘the 
Father's Line both Male and Female \be 
fpent. 3 


Sixthly, If the Son purchafes Lands and 
dies without Iffue, and it defcends to any 
Heir of the Part of the Father, ‘and then 
if the Line of the Father (after Entry and 
Poffeffion) fail, it fhall never return. to 
the Line of the Mother; tho’ in the firft 
Inflance, or firft Defcent from the Son, it 
might have defcended to the Heir of the Part 
ef the Mother; for now by this Defcent 
and Seifin it is lodged in the Father’s Line, 
to whom the Heir of the Part of the Mo- 
ther can never derive a Title as Heiry 
but it fhall rather efcheat: But if the 
Heir of the Part of the Father’ had not 
entred, and then that Line had failed, it 
might have defcended to the Heir of the 
Part of the Mother as Heir to the Son, 

ta 
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to whom immediately, for want of Heirs 

of the Part of the Father, it might have. 
defcended. a | 


Seventhly, And upon the fame Reafon, q. Rule. 

if it had once defcended to the Heir of. 
the Part of the Father of the Grandfather's. 
Line, and that Heir had entred, ir fhould. 
never defcend to the Heir of the Part 
of the Father of the Grandmothers Line, 
becaufe the Line of the Grandmother was 
not of the Blood or Confanguinity of the 
Line of the Grandmothers Side. ~ 


Eighthly, If for Default of Heirs of the 8. Rule. 

Purchafer of the Part of the Father, the 
Lands defcend to the Line of the Mo- 
ther, the Heirs of the Mother of the Part 
of her Father's Side, fhall be preferred in 
the Succeflion before her Heirs of the 
Part of her Mothers Side, becaufe they are 
the more worthy. 


And thus the Law ftands in Point of 
Defcents or Hereditary Succeffions in 
England at this Day, and has fo ftood and 
continued for above four Hundred Years 
paft, as by what has before been faid, 
may eafily appear. And Note, The moft 
Part of the Eight Rules and Differences 
above fpecified and explained, may be 
collected out of the Refolutions in the 
Cafe of Clare verfas Brook, Oc. in Piewden’s 
_ Commentaries, Folio 444. 


But 
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But for the better illuftrating and clear- 
ing of the Rules and Methods of De- 
{cents, and of the different Directions of 


. the Civil Law, the Canon Law, and the 


Common Law therein; I fhall here fub- 
join the fo much famed Arbor Civilis of. 
the Civilians and Canonifts, which being 
compared. with the. Gradus Parentele in the 
Firft Inftitutes, will fully illuftrate what has 
been already faid. 
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CH ASB. XIE 
Louching Trials by Fury. 


Hiv in the former Chapter fomewhat 
largely treated of the Courfe-of De- 
fcents, I fhall now with more Brevity con- 
fider that other Title of our Law which I 
before propounded (in order to evidence 
the Excellency of the Laws of England above 
thofe of other Nations), viz. The Trial by a 
Fury of Twelve Men;-which upon all Ac- 
counts, as it is fettled here in thisKingdom, | 
feems to be the beft Trial in the World: I 

fhall therefore give a fhore Account of the - 
Method and Manner of that Trial, viz. 


Firf, The Wrig to return a Jury, iffues to 

the Sheriff of the County: And, 
if, He is to be a Perfon of Worth and 
Value, that fo he may be refponfible for 
any Defaults, either of himfeif or his Off 
cers, And, 2dly, Is Sovorn, faithfully and 
honeftly, to execute his Office. This Officer | 
is entrufted to elect and return the Jury, 
which he is obliged to do in this Manner: 
y, Without the Nomination of either 
Party. 2. They .are to be fuch Perfons 
as for Eftate and Quality are fic to ferve 
upon that Employment, 3. They are to 
be of the Neighbourhood of the Fa@ to 
be 


Ch.12. Cotton atu of England. 
be inquired, or et leaft of the County or 
Bailywick. And, 4.Anciently Four, ‘and 
now Two.of them at leaft are to be of 
the Hundred. ‘Bat Note, This # now in 
-great Meafure altered by Statute. ; 
Secondly, Touching the Number and Qua. 
lifications of the Jury. ; 
17, As :to their Number, though only 
Twelve are f{worn, yet Twenty four are 
‘to. be returned to fupply the Defe@s. or 
Want of Appearance of thofe that are Chal- 
lenged off, or make-Défault. 2d/y,; Their 
Qualifications are many,;-and are gene+ 
rally fee» down inthe: Writ that: fum- 
-mons them, viz. 1»: |\They are. to’ be 
‘Probi G legales Homines.i2. Of fufficient 
1Freeholds, according to feveral Provifions 
of Acts of Parliament. 3: Not Convi& :of 
‘any Notorious Crime that may render them 
-unfic for that’ Employment. 4. They are 
not: to be of the Kindred or Alliance of 
,any of the Parties. And; 5. Not tobe 
‘fach as are prepoffeffed or prejudiced be- 
- fore they hear their Evidence. ; 
Thirdly, The Time of their Return. 
-« Indeed, in Affizes, the Jury is to be rea- 
ody at the Bar-the firft Day of the Return of 
the Writ: But in orher Cafes, the Patinel is 
-firft. returned upon the Venire Facias, or ought 
to be fo, and the Proofs or Witnefles dre:to 
be brought or fummoned by Difringas or 
Habeas Corpora for their Appearance :at-the 
Trial, whereby the Parties may have!No- 
tice of the Jurors; and of their Sufficiency 
sand Indifferency, that fo «hey may make 
lov Is their 


253 


BF 


Che ittow of the  Ch12: 
their Challenges upon the ——e of 
the Jurors if there be juft Caufe. 

Fourthly, The Place of their Appearance. 
Ifit be in Cafes of fuch Weight and Con- 
fequence as by the Judgment of the Court 
is fit to be tried at the Bar, then their Ap- 
pearance is directed to be there; but in or- 
dinary Cafes, the Place of Appearance is in 
the Country at the Affifes, or Nif Prins, in 
the County where the Iffueto be tried arifes : 
And certainly this is an excellent Conftitu- 
tion. The great Charge of Suits is the at- 
tendance of the Parties, the Jury-Men and 
Witneffes: And therefore tho’ the Prepara-- 
tion of the Caufes in Point of pleading to 
Iffue, and the Judgment, is for the moft part 
in the Courts at Weftminfter, whereby there. 
is kept a great Order and Uniformity of 
Proceedings in the whole Kingdom, to pre- 
vent Multiplicity of Laws and Forms’; yee 
thofe are but of {mall Charge, or Trouble, 
or Attendance, one Attorney being able 
to difpatch Forty Men’s Bufinefs with the 
fame Eafe, and no greater Attendance than 
one Man would difpatch his own Bufinefs : 
But the great Charge and Attendance is at 
the Trial, which is therefore brought Home 
to the Parties in the Counties, and for the 
moft part near where they live. 
Fifthly, The Perfons before whom they 
are to appear. 
If the Trial be at the Bar, it is to be 
before that Court where the Trial is ; if in 
the Country, then before the Juftices of 
Aflizes, or Nifi Prius, who are Perfons well 
I acquainted 
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acquainted with the Common Law, and for 
the moft part are Two of thofe Twelve 
ordinary Juftices who are appointed for 
the Common Difpenfation of Juftice in the 
Three great Courts at Weftminffer. And this 
certainly was a moft wife Conftitution: For, 
1ft, It prevents Factions and Parties in 
the Carriage of Bufinefs, which would foon 
appear in every Caufe of Moment, were 
the Trial only before Men refiding in the 
Counties, as Juftices of the Peace, or the 
like, or before Men of little or no Place, 
Countenance or Preheminence above others; 
and the more to prevent Partiality inthis 
Kind, thofe Judges are by Law prohibited to 
hold their Seffions in Counties where they 
were born or dwell. 
2dly, As it prevents Factions and Part- 
takings, fo it keeps both the Rule and the. 
Adminiftration of the Laws of the King- 
dom uniform ; for thofe Men are employed as 
Juftices, who as they have hada Common 
Education in the Study of the Law, fo the 
daily in Term-time Converfe and Confult 
with one another; acquaint one another 
with’ their Judgments, fit near one another 
in Wefminfter-Hall, whereby their Judgments 
and Decifions are neceflarily communicated 
to.one another, either immediately or by Re- 
lations of others, and by this Means their 
Judgments and their Adminiftrations of 
Common Juftice carry a Confonancy, Con- 
gtuity, and Uniformity one to another, 
whereby both the Laws and the Admini- 
ftrations thereof are preferved from Bs 
4 One 
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Confufion and Difparity chat would una- 
voidably enfue, if the Adminiftration was 
by. feveral incommunicating Hands, or by 
provincial Eftablifhments: And befides all 
this, all -thofe Judges are folemnly {worn 
to obferve and judge according to the Laws 
of the Kingdom, according to the beft of 
their Knowledge and Underftanding. 
Sixthly, When the Jurors appear, and aré 
called, each Party has Liberty to’ take’ his 
Challenge to ‘the Array it felf, if unduly 
‘or’partially made by the Sheriff ;. or if the 
Sheriff be of Kin to either Party, or to the 


Polls, either for Infufficiency of Freehold, 


or Kindred or Alliance to the other Party, 
or fuch other Challenges, either Principal, 
or to the’ Favour, -as renders the Juror 
unfit and incompetent totry the Caufe, and 
the Challenge being confefsd or found true 
by fome of’ the reft of the Jury, that partis 
cular incompetent Perfon is withdrawn. 
Seventhly, Then ‘Twelve, and no lefs, of 
fuchvas are indifferent and are’ return’d 
upon the Principal Pannel, or the Tales, are 
{worn to try. the fame-according ‘to their 
Evidence. + ORO 
Eighthly; Being thus'{worn, the Evidence 
on either Part is given in.upon the' Oath of 
Witneffes}:or other Evidence by! Law al. 
lowed;:€as Records and ancient Deeds; but 
later Deeds and Copies of Records muft be 
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other Evidence in the open Courteandin 
the Prefence ofthe Parties, their Attornies, 

all By-flanders,> and: before 
Mort is 3093 spahe 
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the Judge and Jury, where each: Party has 

Liberty of excepting, eicher to the Com: 

petency of the Evidence, or the Compe- 

tency or Credit of the Witneffes, which Ex- 

Ceptions are publickly ftated, and by the pin, o¢ 

Judges openly and publickly allowed or Excep- 

difallowed, wherein if the Judge be partial, tion. 

his. Partiality and Injuftice will be evident: 

to all By-ftanders; and if in his Diré@ion 

or Decifion he miftake the Law, either 

through Partiality, Ignorance, or Inadver. 

tency, either Party may require him to 

feala Bill of Exception, thereby to deduce 

the Error of the Judge (if any were) to a 

due Ratification or Reverfal by Writ of 

Error. | 

_ Ninthly, The Excellency of this open 9. 

Courfe of Evidence to the Jury in Prefénce Excel- 

of the Judge, Jury, Parties and Council; lency of 

and even of the adverfe Witneffes, appears his Trial. 

in thefe Particulars: - cn 

_ af, That ic is openly ; and not in private 

before a Commiffioner or Two, and a. 

couple of Clerks, where oftentimes Wit- 

elles will deliver that which they will be 

afhamed to teftifie publickly. AAy? 

2dly, ‘That it is Ore Tenus perfonally ; an 

not in Writing, wherein oftentimes, yea 

too often, a crafty Clerk, Comimiffioner,. or 

Examiner, will make a Witnefs fpeak. what 

he eruly never meant, by his drefling of it up 

in hisown Terms, Phrafes, and Expreffions; | 

whereas on the other Hand, many times 

the very Manner of a Witnefs’s deliver- 

ing his Teftimony will give a probable 
$ Indi- 
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Indication whether he {peaks truly or falfly ; 
and by this Means alfo he has Opportunity 
to correct, amend, or explain his Tefti- 
mony upon further Queftioning with him, 
which he can never have after a Depofition 
is fet down in Writing. 

3dly, That by this Courfe of perfonal and 
open Examination, there is Opportunity 
for all Perfons concern’d, viz. The Judge, 
or any of the Jury, or Parties, or their 
Council or Attornies, to propound occa- 
fional Queftions, which beats and bolts out 
the Truth much better than when the Wir- 
nefs only delivers a formal Series of his 
Knowledge without being interrogated ; 
and on the other Side, preparatory limited, 
and formal Interrogatories in Writing, pre- 
clude this Way of occafional Interrogations, 
and the beft Method of fearching and fifting 
out the Truth is choak’d and fevered 

4thly, Alfo by this perfonal Appearance 
and Teftimony of Witneffes, there is Op. 
portunicy. of confronting the adverfe Wit- 
nefles, of obferving the Contradi@ion of 
Witneffes fometimes of the fame Side, and 
by this Means great Opportunities are gain- 
ed for the true and clear Difcovery of the 
Truth. 

gthly, And further, The very Quality, 
Carriage, Age, Condition, Education, and 
Place of Commorance of Witneffes, is by 
this Means plainly and evidently fet forth to 
the Court and the Jury, whereby the Judge 
and Jurors may have a full Information of 
them, and the Jurors as they fee Caufe may 

give 
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give the more or lefs Credit to their Tefti- 
mony, for the Jurors are not only Judges of 
the Fa&, but many times of che Truth of 
Evidence ; and if there be juft Caufe to 
disbelieve what a Wicnefs fwears, they are - 
not bound to give their Verdict according 
to the Evidence or Teftimony of that Wit- 
nefs; and they may fometimes give Credic 
to one Witnefs, tho’ oppos’d by more than 
one. And indeed, it is one of the Excel- 
lencies of this Trial above the Trial by 
Witneffes, that altho’ the Jury ought to 
give a great Regard to Witneffes and their 
Teftimony, yet they are not always bound Vide prox. 
by it, but may either upon reafonable Cir- Ps. 
cumftances, inducing a Blemifh upon their 
Credibility, tho’ otherwife in themfelves in 
Stridtnef$ of Law they are to be heard, pro. 
nounce a Verdict contrary to fuch Teiti- 
monies, the Truth whereof they have juft 
Caufe to fufpe&, and may and do often 
pronounce their Verdi upon one fingle 
Teftimony, which Thing the Civil Law 
admits not of. 

Tenthly, Another Excellency of this Trial 10. 
is this; That the Judge is always prefenc 
at the Time of the Evidence given in ir: 
Herein he is able in Matters of Law emerg- 
ing upon the Evidence to dire& them; and 
alto, in Matters of Faét, to give them a 
great Light and Affiftance by his weighing 
the Evidence before them, and obferving 
where the Queftion and Knot of the Bufi- 
nef lies, and by fhewing them his Opinion 
even in Matter of sp which is a Ge 
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Advantage and Light to Lay-Men: And 
thus, as the Jury aflifts the Judge in deter- 
mining the Matter of Fact, fo the Judge 
aflifts the Jury in determining Points of 
Law, and alfo very much in inveftigating 
and enlightening the Matrer of Fact, where- 
of the Jury are Judges. 

Eleventhly, When the Evidence is fully 
given, the Jurors withdraw to a private 
Place, and are kept from all Speech with 
either of the Parties till their Verdict is de- 
livered up, and from receiving any Evi- 
dence other than in open Court, where it 
may be fearch’d into, difcufs’d and exa- 
mind. Inthis Recefs of the Jury they are 
to confider their Evidence, and if any Wri- 
tings under Seal were given in Evidence, 
they are to have them with them; they are 
to weigh the Credibility of Witneffes, and 
the Force and Efficacy of their Teftimonies, 
wherein (as I before faid) they are not pre- 
cifely bound to the Rules of the Civil Law, 
viz. To have Two Witneffes to prove every 
Fa@, unlefs it be in Cafes of Treafon, nor 
to reject one Witnefs becaufe he is fingle, 
or always to believe Two Witneffes if the 
Probability of the Fa& does upon other 
Circumflances reafonably encounter them ; 
for the Trial is not here fimply by Witneffes, 
but by Jury ; nay, it may fo fall out, thar 
the Jury upon their own Knowledge may 
know a Lhing to be falfe that a Witnefs 
{wore to be true, or may know a Witnefs 
to be incompetent or incredible, tho’ no- 

thing 
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thing be obje@ted againft him, and may 
‘give their Verdi& accordingly. 
_ Tavelfthly, When the whole Twelve Men 13. 
are agreed, then, and not till then, is 
_ their Verdict to be received; and therefore 
the ses of Affentors does not conclude 
the Minority, as is done in fome Countries 
where ‘Trials by Jury are admitted : But if 
‘any One of the Twelve diffent, ic is no 
Verdict, nor ought to be received. It is 
true, That in ancient Times, as Hen. I. 
and Hen, lll.’s Time, yea, and by Fleta in the 
: Beginning of Edy.I.’s Time, if the Jurors 

diffented » fometimes there was added a 
_ Number equal to the greater Party, and — 
they were then to give up their Verdi& by 
Twelve of the old Jurors, and the Jurors 
fo added; but this Method has been long 
Time antiquated, notwithftanding the Pra- 
tice in Bratton’s Time, Lib. 4. cap.9.and Fleta, 
lib. 4. cap. 9. for at this Day the entire Number 
firft empannell’d and {worn are to give up 
an unanimous Verdi&, otherwife it is none. Verdia 
And indeed this gives a great Weight, Value unani- 
and Credit to fuch a Verdi&, wherein mous. 
Twelve Men muft unanimoufly agree in a 
Matter of Fact, and none diffent ; though 
it muft be agreed, that an ignorant Parcel of 
Men are fometimes governed by a few that 
are more Knowing, or of greater Intereft 
or Reputation than the reft. 

Thirteenthly, But if there be Matterof Law 13. 
that carries in it any Difficulty, the Jury 
may, to deliver themfelves from the Danger 
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be decided in that Court where the Verdict 
is returnable; and if the Judge over-rule the 
Point of Law contrary to Law, whereby 
the Jury are perfwaded to find a general 
Verdi& (which yet they are not bound to 
do if they doubt ir), then the Judge, upon 
the Requetft of the Party defiring it, isbound 
by Law in convenient Time to feal a Bill 
of Exceptions, containing the whole Mat. 
ter excepted to ; that fo the Party grieved, 
by fuch Indifcretion or Error of the Judge, 
mz2y have Relief by Writ of Error on the 
Statute of Weftminfter 2. 

Fourteenthly, Altho’ upon general Verdicts 
given at the Bar in the Courts at Wefminfter, 
the Judgment is given within Four Days, in 
Prefumption thar there cannot be any confi- 
derable Surprize in fo folemn a Trial, or at 
leaft it may be foon efpied; yet upon Trials 
by Nifi priws in the Country, the Judgment 
is not given prefently by the Judge of Nit 
prins, unlefs in Cafes of Quare Impedits: But 
the Verdict is returned after Trial into that 
Court from whence the Caufe iffued, that 
thereby, if any Surprize happened either 
through much Bufinefs of the Court, or 
through Inadvertency of the Attorney or 
Council, or through any Mifcarriage of the 
Jury, or through any other Cafualry, the 
Party may have his Redrefs in that Court 
from whence the Record iffued. 


And thus ftands this excellent Order of 
Trial by Jury, which is far beyond the 
Trial by Witnefles according to the Pro- 
2 GaSe Sa ceei ° SeaR ceedings 
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ceedings of the Civil Law, and of the 
Courts of Equity, both for the sith 
the Difpatch, and the Cheagifiefs thereof : 
It has all che Helps to inveftigace the 
Truth that the Civil] Law has, and many 
more. For, asto Certainty, = = © 


rf, Ic has the Teftimony of Witneffes, 
as well as che Civil Law and Equity Courts. 

adly, It has this Teftimony in a much 
more advantageous Way than thofe Courts 
for difcovery of Truth. 

3dly, It has the Advantage of the Judge’s 
Obfervation, Attention, and Affiftance, in 
Point of Law by way of Decifion, and in 
Point of Fact by way of Direction to the 


ury. 

4thly, Ic has the Advantage of the Jury, 
and of their being de Vicencto, who often- 
times know the Witneffes and the Parties: 


nd, + ¢ 

sthly, Tt fas the unanimous Suffrage and 
Opinion of Twelve Men, which carries init 
felf amuch greater Weight and Prepondera- 
tion to difcover the Truth of a Fa& than 
any other Trial whatfoever. 


And as this Method is more certain, fo it 
is much more expeditious and cheap; for 
oftentimes the Seffion of one Commiffion for 
the Examination of, Witneffes for one Caufe 
in the Ecclefiaftical Courts, or Courts of 
Equity, lafts as long asa whole Seffion of 
Nifi prins, where a Hundred Caufes are 
examined and tried. 

94 And 
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And thus much concerning. Trials in 
Civil Caufes. As for Trials in’ Caufes Gri- 
minal, theyghave this furcher Advantage, 
That regularly the Accufation as. Prepara- 
tory to. the Trial is by a Grand Jury; So 
that as no Man’s Intereft, according to- the 
Courfe of the Common Law, is to be tried 
or determined without the Oaths of a Jury of 
Twelve Men; fo noMan’s Life is to be tried 
but by the Oaths of Twelve Men, and by 
the Preparatory Accufation or Indi€&ment 
y Twelve Men or more precedent to his 
Trial, untefs it be in the Cafe of an Appeal 
at the Suit of the Party, - 
_ Lmight here fhew the.Antiquity of this 
Method of Trial, both from the Saxon and 


_ the Britifh Laws, and demonftrate it to 


have been in Ufe long before the Time o 
Willicm I, and indeed it feems to have been 
one of che firft Principles upon which our 
Conftitution was erected and eftablifhed, - 
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THE 


Author's PREFACE. 


N the enfuing Tractate I thall 
make an E//ay of Reduétion 

of the feveral Titles of the Law 
into Diftributions and Heads (ac- 
cording to an Analytical Method); 
But the Particulars: thereof are 
fo many, and the Connexions of 
Things fo various therein, that as 
I fhall beforehand confefs that 
‘I cannot reduce it to an exac& 
Logical Method, fo 1 muft declare 
that Ido defpair at the Firft, yea, 
_ the Second or Third Effay, to 
reduce all the (confiderable) Ti: 
tles thereof under this Methéd : 
But many Things will be omic: 
ted, and poffibly therefore; as 
ead: % they 


The Preface. 


they thall occur to my Memorys 
will perchance be diforderly fhuf- 
fled in under fuch of the Diftri- 
butions as may not be fo proper 
for them, or at leaft inferted 
brokenly, without their juft De- 
pendance, till upon a Second or 
Third, or, perhaps, further Af- 
fay, this Scheme or Abftract may 
be entirely new fram’d. 


However, the following Effay 
will do thus much Good, wiz. 


Firft, Ic will difcover that 1c 1s 
not altogether impoflible , by 
much Attention and Labour, to 
reduce the Laws of England at 
Jeaft into a tolerable Method or 
Diflribution. 


Secondly, It will give Oppor- 
tunity both co my felf and orhers, 
as there fhall occur new Thoughts 


UIUC : 
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or Opportunities, to rectify, and to 
reform what is amifs in this, and 
to fupply what is wanting; where- 
by, in Time, a more Methodical 
Syftem or Reduction of the Titles 
of the Law, under Method, may 
be difcovered. 


Thirdly, That altho’, forthe moft 
Part, the moft Methodical Diftribu- 
tors of any Science rarely appear 
fubtile or acute in the Scicnces 
themfelves, becaufe while they 
principally ftudy the former, they 
are lefs ftudious and advertent of 
the latter; yet a Method, even in 
the Common Law, may be a good 
Means to help the Memory to 
find out Media of Probation, and 
co aflift in the Method of Study. 


And altho’ the Laws of England 
are generally diftributed into the 
Common Law, and Statute Lar, I 

: A 3 fhall 


The Preface. 
fhall not diftribute my Analyfisac- 
cording to that Method, but thall 
take in and include ’em both toge- 
ther, as con{tituting one Common 
Bulk or Matter of the Laws of 
England. Nor fhall I confine my 
felt to the Method or Terms of 
the Civil Law, nor of others who 
have given general Schemes and 
Analyfis's of Laws ; but fhall ufe 
that Method, and thofe Words 
or Expreffions that I fhall think 
moft conducible to the Thing I 
aim at. 


The Laws of this Kingdom do 
refpect either, 
1. Civil Rights ; cr, 
2. Crimes and Mifdemeanors, 


This I fhall fubftieute as the 
general Matter of the Laws of 
England, not troubling my {elf 
with Criticifms or Propriety of | 
Words, in which Refpect thevery 

“Word 
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Word Civil includes alfo Mat- 
ters Criminal, becaufe Civil Con- 
ftitucions give the Denomination 
of Crimes, and the Rules and 
Method of their Punifhment ; 
but it thall be fofficiene that I 
ufe fuch Expreffions as either are 
in themfelves proper to exprefs 
the Thing I mean, or that by 
my Ufage and Application of 
them, I render them ferviceable 
to chat Purpofe and End. 


1 fhall therefore divide the 
Laws of this Kingdom, in rela- 
tion to their Matter, into Two 
Kinds : . 


t. The Civil Part, which con- 
cerns Civil Rights, and their 
Remedies. 

2. The Criminal Part, which 
conceins Crimes and Mif- 
demeanors. 


Ag And 


The Preface 


And thefe, to ayoid Confu. 
_fion, I hall difpofe into feveral 
Sections. . 


And Firf, I begin with the 
Law as it relates to Civil Mat- 
ters. 


emanate te 


The Reader is defired to add at Page 9. Line 21, 
after Grievances, the enfuing Paragraph, 


And here all the Learning of Parliaments 
properly comes in, viz. The Perfons of who 
it confifts; the AdZembers of each Houfe; the 
Manner of their Summons 3 the Places that 
fend Members to the Houfe of Commons; and 
how to be qualify’d, how elected, and the 
Qualifications of the EleG:ers: What the Privi- 
leges of Paigioment ich the Method of paf- 
fing Bills, oc, and how adjourned, prorogued, 
or diffilyed, = = © foo ne 
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Of the Civil Part of the Law (in general): 


HE Civil Part of the Law concerns, 


1. Civil Rights or Interefts, 
z. Wrongs or Injuries relative to thole 
ights. 
3- Relief or Remedies applicableto thofe 
Wrongs. 
Now all Civil Rights or Interefts are of 
Two Sorts: 
1. Fura Perfonarum, or Rights of Perfons, 
_ 2. Fura Rerum, or Rights of Things. 
The Civil Rights of Perfons are fach as 
do either, 
1. Immediately concern the Perfons them- 
felves: Or, 
2. Such as relate to _ Goods and ape 
$ 
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As te the Perfons themfelves, they are 
either, 
1. Perfons Natural; Or, 
2. Perfons Civil or Politick, 2 e¢. Bodies 
Corporate. 


Pesfons Natural are confider’d Two, Ways: 
r. Abfolutely and fimply in themfélves. 
2. Under fome Degree or Refpect of Re- 
lation. Vide Sed. 2. 


In Perfons Natural, fimply and abfolutely 
confidered, we have thefe feveral Confidera- 
tions, viz. 

1. The Intereft which every Perfon has in 

himfelf. 

2. Their Capacities or ‘Abilities (which re- 

{pect their Actions). 


iff, The Intereft which every Perfon has 
in himfelf, principally confilts in Three Things, 
Viz, 

1. The Intereft he has in the Safety of his 

“own Perfon. And the Wrongs that re- 

-« fle& upon that, are, x. Affaults. 2. Af- 
» “ffays. 3. Woundings. 

. The Intereft he has in his Liberty, or 
the Freedom of his:Perfon. The Injury 

‘ whereto, is Dure/s, and Unlawful Imprifone 
ment.’ >. 

. The Incereft he has in his Name and 
Reputation, The lojury. whereto, is Scan- , 
dal and Defamation. 

As to~the: other. Intereft of Goods and 
Eftate, though in Truth they have a Habitute, 
and. are undes fome Refpect to the Perfon ; 

i yet 


i] 


Wh 
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yet becaufe they are in their own Nature 
Things feparate and diftin@ trom the Perfon, 
they will more properly come in under the 
Fura Rerum. Vide Se&, 23, Ore. 


adly, The Capacity that every Perfon has ; 
which is a Power that the Law varioufly 
affigns to Perfons, according to the Variety of 
certain Conditions (or Circumftances) where- 
in they are, either Zo take, or To di/po/e, 
- And under this Head, wehave, » 
Firft, The Capacities themfelves, which are 
efpecially Two; Gi 
x. Capacities which a Man has in his own 
Right. 
2. Capacities which hé has in aater Drozt; 
or another Right. © 
Now Capacities which a Man has in his 
own Right, are either, 
1. To acquire or take. 
2. To alien or transfer. 


And both thefe are either, 
x. Of Things perfonal. 
2. Of Things real. 


_ The Second Kind of Capacities are in aurer 
Droit, another’s Right ; as, Executors, Cor- 
porations, Ce/fuy que Uje, &c. Whereof here- 
after. / 


Secondly, The various Conditions (or Cir- 


cumftances) of Perfons, with Relation to. 


thofe Capacities, confilting of, 
1. Ability. Me 
2. Non-ability. B2 And 


IT. 
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And all Perfon are (prefum’d) in Law able 
in either of thofe former Capacities (of Ta- 
king, or Difpofing), which by Law are not 
difabled: And thofe that are fo difabled come 
under the Title of Non.ability, though that 
Non-ability is various in its Extent, wz. To 
fome more, to fome lefs (as in the feveral In. 
{tances following). 

1. Aliens: Here comes in the Learning 
of Aliens, as Naturalization, Deniza- 
tion, de. 

2. Attainted of Treafon or Felony; here 
of Attainders. 

3. Perfons outlawed in Perfonal Actions. 

4. Infants; here of the Non-abiliry of In- 
fants. 

5. Feme Coverts, here of their Difability. 

6. Ideots and Lunaticks; here of that Learn- 
ing. 

7. Pertons under fome illegal Reftraint or 
Force, as Dure/s, Man'e/s. 

8. Villeins ; (now antiquated.) 

g. Baftards ; and here of Legitimation. 


ES TET RAEE AB 0 5 
a ag ae 
* Ft r 
ak Jee, 


a 
aa 
4 
i} 
i 
mi 
rh 
| 
5) 
r 
H 


jim 
l 
i 
4 


cea ens pumas 


SECT. 


The Analyfis of the Law. 


seer 


Of the Relation of Perfons, and the 
Rights thereby arifing. 


OW as to Perfons confider’d in refpec 
of Relation, the Rights thereby arifing 
are of Three Kinds, viz. 
1. Political. 
2. Oeconomical. 
3. Civil. 


The Political Relation of Pérfons, and the 
Rights emergent thereupon, are, 
x. The Magiftrate. 
2. The People or Subjeét. 


The Magiftrate is either, 
x. Supream. 
2. Subordinate. 


The Supream Magiftrate is either, 

1. Legiflative: The Parliament. (With 
whofe Rights I fhall not here inter- 
meddle.) ° 

2. Executive: The King. 


And in as much as the King is by the Law 
the Head of the Kingdom and People, the 
Laws of the Kingdom, eo Intuitu, have lodg’d 
in him certain Rights, the better to enable 
him to govern and protect his People. And 
although under this Confideration I {hall be 

B 3 conftrained 
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conftrained to take in and includé many Rights 
of Things; yet becaufe they do belong to the 
King under this Relation, as King, and I have 
no other Place or Divifion fo apt to difpofe 
of them as this, I fhall here bring them in 
together. 
And the'Rights that belong to the King, as 

King, aré of Two-Kinds: . 

1. Such Rights as concern his Perfon. 

2. ‘Such Rightsas concern his Prerogative. 


(OF each of thefe in their Order.) 


oe ©. 1, IE 3 
Of fuch Rights as relate to the King’s 
| Perfon. 


apie Rights which more immediately 
concern the King’s Perfon, include thefe 
Two Things, viz. 
1. The Manner of his Title, or Acqueft 
thereof. 7 
z. The Capacities of the King. — 


1. The Manner of Acqueft of the Regal 
Title or Dignity, is either, 
1. A Lawful Acquett ; or, 
2. An Unlawful Acquelt. 


1. A Lawful Acqueft thereof, is either, 
t; Parliamentary, 
2. Hereditary. 
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* A Parliamentary Acqueft.of the Regal Title, 


iseither, 
1. By A&@ of Recognition, as 1 Eliz. c. 3. 
1W.M. Seff.2. c.2.. Oe 
_ 2, By Ac of Limitation, as 7 1. 4. ¢,2. 
25 H. 8. ¢. 22. 13 W. 3, ¢. 6. 


An Hereditary Acqueft of Title, is by the 
Municipal. Laws and. Gonftitutions of. this 
Kingdom, when the Crown defcends. to the. 
next of Blood, according to the Laws and 
Cuftoms of England in-Cafes of Hereditary 
Difcents, AA 7 

And here all thofe.Rules that have been ob- 
ferv’d in the Law touching this Point, may be 
inferted. 


2. An Unlawful Acqueft. of the Regal 
Title is, , 

1. By Ujurpations when a Subject by Wrong 
invades the Crown, or intrudes upon bim 
that has the Lawful Right thereto; as was 
done by King Stephen, King Fobn, Henry 
the Fourth, and: Richard the Third. 

And herein may be confider’d what Power 
the Law allows to fuch an Ufarper, and 
what it denies him. 


2. By Conquef? ; when a Foreigner either, 
¥, Vanquithes the King, as William the 
Firft did Harcld, 
2, Or fubjea&s the Kingdom; which ne- 
ver happen’d with refped to England. 
fince the Romans. 7 


B 4 The. 
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The King’s Capacity (as he is King) is of 
Two Kinds, A 
1. His Political Capacity. 
2. His Nataral Capacity. 


As to his Political Capacity; he is a fole 
Corporation, of a more tran{cendent Nature 
and Conftitution than other Corporations, 
whereby he is difcharged from many Inca- 
pacities, which in the Cafe of other Perfons 
would, 

1. Obftruct his Succeffion, as Alienee, ec. 

2. Difable his Actions, as Infancy ; or Co- 

verture in the Cafe of a Queen, éc. 


Then as to his Natural Capacity, as he is 
ing: The great Concerns of Government 
requiring a great Affiftance to the King’s Na- 
tural Capacity, the Laws and Cuftoms of the 
Kingdom have furnifh’d him with divers affitt- 
ing Councils, which are of Two Kinds, viz, 
1. His Ordinary Councils. 
2. His Extraordinary Councils, 


. His Ordinary Council are Three, viz. 


x. Privatum Conciliuim, His Privy Council. 
And here may be taken in, all fuch Laws as 
direct, bound, or limit the Privy Council, 
either, 
r. In Matters of Publick Intereft touch. 
the King. 
2. Orin Matters of Private Incereft 
between Party and Party. 


2. Legale Concilium, or his Council at Law; 
“which confifting of the Lord Chancellor, 
Lord 
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Lord Treafurer, Lord Privy-Seal, Judges 
of both Benches, Barons of the Exchequer, 
Mafter of the Rolls, gc. is the King’s 
Council of Advice in Matters of Law. 


3. Concilium Militare, His Council in Time of 
War, or Publick Hoftility, viz, 
1, In Matters at Land, a terete 
2. In Matters at Sea, the Lord Admiral, 
The Jurifdiciion of whom, Vide poff. | 


The King’s Extraordinary Councils are of 
Two Kinds : 

x. Secular or Temporal. 

2. Ecclefiaftical or Spiritual. 


The King’s Extraordinary Secular Coun- 
cils are, 1. The Houfe of Peers; 2. The Houfe 
of Commons, in their Capacity of Informing, 
Advifing, and Councelling the King in Mat. 
ters that are, 

x. Publick Benefits. 

2. Publick Grievances. 


The Extraordinary Ecclefiaftical Councils 
are, 

1. The Upper Houfe ; 

2. The Lower Houfe t OF Convocation. 
And hither may be refer’d all Laws and Con. 

ftitutions touching the Convocation. 


; SECT. 


II. 
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SB FTV. <= 
Concerning the Prerogatives of the King, 


Havre fhewn you what Rights. belong to 
the King’s Perfon, we come now to thofe 
Rights which concern his Prerogatives. 


And thofe Prerogativesare of Two Kinds: 


x. Dire& and Subftantive Prerogatives. 
2. Incidental and Relative Prerogatives. 


1. The Dire& and Subftantive Prerogatives 
may. be diftributed under Three Branches, 
VIR, ei 
x, Fura Majefatis, vel Summi Imperii, it. e. 
The Right of Dominion. yea 
2. Potefeas Furifdictionis, vel Mixti Imperii, 
i.e. The Power of Jurifdicion, 
3. Cenfus Regalis, or, The Royal Reve- 
“ nues, 


Which I fhall fubdivide according to their 
Order. 


HH. See the Incidental and Relative Prerogatives 
in Sect. 9. 
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SEC Fy. .W 


Concerning the King’s Rights of Dominion 
or Power of Empire. 


“HE Fura Summa Majeftatis, or Rights 
T of the King’s Empire or Dominion, are 
either, 

x. In relation to his own Subjea&s3 of, 


2. In relation to Foreigners. 


In relation tohis own Subjeds, they refpect, 
1. Times of Peace. 
2. Times of War. 


And Firf#, Of the Rights of Dominion, 
which refpe& Times of Peace. 


Thefe Rights, though they are exercifable 
alfo in Times of War and Infurrection, yet 
feeing they do more immediately refped the 
Well-ordering of a Kingdom, and preferving 
its Peace and Tranquillity, I fhall here infere 
them: And though they are various in their 
Kinds, and fome of them feem to. refer to 
the Powers of JurifdiGion, yet I fhall: endea- 
vour to. reduce them to thefe Eight Heads fol- 
lowing, viz. 
1. His Rights in relation tothe Laws. 
2. In relation cto Tributes and Publick. 
Charges, 


3. Ih, 


ET 
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3. In relation to the Publick Peace of the 
Kingdom. 

4. In relation to Publick Injuries and Op. 
preffions. 

s. In relation to Publick Annoyances. 

6. In relation to his conftituting the great 
Officers of the Kingdom. 

7. In relation to his ordering and regula- 
ting Trade and Commerce, 

8. In fupervifing, regulating, and fupplying 
the Defects of others. 


1/, In relation to the Laws of this King- 
dom: 
1. In the Making of Laws. 
2. In the Relaxation of Laws. 


As to the making Laws, his Right confifts in 
Three Particulars: 

x. In the making-of Statute Laws, or 
Aé&s of Parliament; for though the 
King cannot make fuch Laws himfelf 
without the Confent of both Houfes of 
Parliament, yet no Law can be made to 
bind the Subjeét without him. 

2. Inthe making ofSpiritual Laws, orCanons 
Ecclefiaftical, which, if kept within the 
Bounds of Ecclefiaftical Conuzance, are 
admitted here in this Kingdom: As thefe 
Laws cannot be made without the King’s 
Confent, fo neither can the King ordain 
fuch Laws without the Clergy in Con. 
vocation affembled. 

So that in both thefe Kinds of Laws, the 
King’s Power of Making, is only a Qua- 
lified and Coordinate Power. But, ' 

3. In 
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3. In making and iffuing of Proclamations, 
which in fome Inftances are to be taken 
for Laws, asin calling Parliaments, de- 
claring War, cc. herein the King’s Power 
is more abfolute, as being made by 
him alone; yet the King cannot by thefe 
introduce a new Law, fo as to alter or 
transfer Properties, or impofe new Pe- 
nalties or Forfeitures beyond what are 
eftablifh’d by Statute or Common Law. 


And as to his Power in the Relaxation of 
Laws already made, it refpedcts either, 


1. Temporal Laws 3 which being enacted by 
Parliament, the King cannot abrogate or 
annul fuch a Law: But in fome Cafes of 
Penal Laws, he may, in refpec& of Per- 
fons, Times, or Places, fometimes dif- 
penfe with them. } 

Here may come in all the Learning touch- 
ing Difpenfations and Non obftantes, 

2. Ecclefiaftical Laws, wherein the King has 
a greater Latitude of Difpenfation; for 
if fuch Laws are not confirm’d by Par- 
liament, the King may revoke and annul 
them at his Will and Pleafure. 

And here all the Learning of Commendams, 
Difpenfationes ad Plura, andall Ecclefiaftical 
Defects and Incapacities difpenfed with 
by the King, fall under Confideration. 


2dly, In relation to Tributes and Publick 
Charges, wherein is confidered, 


1, What Charges he cannot impofe without 
Confent of Parliament: And for ini 
ee 


1g 
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fee the Statute De Tallagio non concedendo, 
and divers other Statutes, reftraining 
new Impofitions. 
y, What Charges fe may impofe without 
Confent of Parliament, wiz, Reafinable 
Tolls; as Paavage, Pontage, Murage, 


ere. 
And here may be’ confider’d the Lawfilnefi 


of Tolls, Gc. 
And of Exemptions7?§ By Prefcription. 
from them, i By Charter. 


3dly, In relation to the Publick Peace of 
the Kingdom. 


1. In preferving it from being broken: 
1.. By Inhibitions from going or riding 
arm’d. 
2. By ere@ting or razing Caftles and 
Fortifications. 
3. By prohibiting fuch Erections by others. 


2. In reftoring it when broken: 
r. By fuppreffing Affrays and Tumults 
with Force. 
2, By a legal Profecuting and Punifhing 
fuch Affrayors. 


4thly, In relation to Publick Injuries and 
Oppreffions. 


1, By reftraining them by Imprifoment. 
And herein confider by whom, where, 
when, and how, this may be done. 
2, By profecuting them in the King’s Name } 
x. By Indi&ment. 
2. By Information: 


j. By 
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3. By Pardoning them, as to the King’s 
Profécution. 
And herein, of Pardons, what’ may be 
pardoned, when, how, and by. what 
Words, @c. . 


jthly, In relation to Publick Annoyances: 
For the King has the great Care thereof; and 
the Profecution and Punifhment of the fame, 
as far as they are publick, is by Law commit- 
ted to him. 

And this is commonly exercifed about 

Bridges, Ferries, Highways, ee. 

Though thefe Particulars, and fome of ‘the 
oregoing, more regularly: come in under 
Pleas of the Crown, and Criminal Matters, in 
the Second Part of this Treatife. 


6thly, In Relation to his conftituting great 


Officers, viz, . 


1. Civil Officers, as Lord Chancellor, Trea. 3 


furer, Privy-Seal, Earl Marfhal, Lord 

Admiral, Judges, ce. : 
And here may be confider’d, 

t. The Manner of their Conftitution. 

2. Their Office, Bufinefs, or Imploy- 
ment. 


2. Ecclefiaftical Officers, as Archbifhops, _ Bi- 
fhops, Deans, Archdeacons, oc. 


And here may come in, 

1. ‘The Manner of their Conftitution, as 
their Eletion, Confecration; Invefti- 
ture, Reftitution of Temporalties, ¢c. 

2. The 
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2. The Exercife of their Office, viz, 
How far the King may enlarge, limit, 
or reftrain it. 


atbly, In relation to the Regulation of 
Trade and Commerce. 
- €Coining New Monies. 
1. His Right of Shnthemieaing Foreign 
Coin. 

And here comes in all Matters touching 
the Variety and Legality of Coins ; and 
of Contracts, Orders, and Inftructions, 
relating to it. 


2. His Defignation of Places of Publick 
Commerce ; 
As Ports, Fairs, Markets. 


And here, of fuch various Learning as re- 


lates thereto ; 

As how they are created +H Prelesipe ant 

What is a good Grant thereof; and what 
not, if granted to the Prejudice of ano- 
ther; and of the Writ 4d quod Dampnam, 

Alfo what is a Sale in Market Overt, and 
of the Effects thereof in altering Proper- 
ties, @&c. And of Foreftalling, as when 
a Market may be foreftalled, and when 
not. 


. His Right in infticuting and regulating 
the Inftruments of Publick Commerce, 
with refped to a 

eights. 
Undue Fy an 
Excefflive Prices, 
Ore. Srbly, 


we 
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8rély, In relation to his fupervifing, regu- 
lating, and fupplying the Negleé@s or Defeats 
of other Magiftrates ; 
1, Of Civil ec By Writs of Error. 
ftrates, UBy Writs of Appeal, ec. 


2. Of Ecclefiaftical Magiftrates ; by Devo. * 


lution 
1. Of Caufes, by Appeal to him. 
2. Of Prefentations, by Lapfe. 


Thus far of the King’s Prerogatives, with 
refpec to Peace: Next, of thofe thar relate to 
War and Commations. 


Thefe may be term'd Faure Militie, and 
confift, 
x. In raifing of Men. 
2. In building of Forts, 


And regard either, 
1. Domeftick Infurre@ions of his Sub. 
jeats: Or, er 
2. Foreign Holftilites of Enemies. 
x, With Regard to his Subjeds, 
1. He may raife Men to fuppref& their 
Infurrections by Force. 
2. He may punifh them by Martial Law 
during {uch Infurre@ion or Rebellion, 
but not after it is fupprefs’d. 


2. In relation to Foreigners: Thefe Rights 
are to be confider'd, vig. 
1, The Power of denouncing War, and 
concluding Peace, é 


G And 


6 
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And herein Leagues and Truces may 
... be. confider’d,: with their various | 


' Effe&s. 
Alfo what hail be faid an Enemy. 
2. The Authorizing of, 
1, Publick Envoys : 
2. Ambaffadors: And, 
3. Plenipotentiaries. 
3. The Power of granting or ifluing Let- | 
ters of Marque and Reprizal. 
And herein confider the Inducements, , 
Ends, and Effeéts thereof. 
4. The Power of granting Safe Con. . 
ducts. 
And here of the Ufes and Effects | 
thereof. 


S:E. Gab. 2 Vi, 


Of the Poteftas Jurifdictionis; or, The: 
King's Right or Power of Furifdition. 


Hi of the Fura Summi Imperii, or ' 
Rights of Empire or Dominion: Now ' 
we come to the Fura mixti Imperii, or Poteftas | 
“Furi{dictionis, wherein the King generally 
ects by his Delegates, Officers, or Reprefen, , 
tants. 


This Potefas Furifdifionis, or Power of j 
Jae ap feems principally to be of Twe ) 
inds, viz. 
a. Extraordinary. 
2. Ordinary. The ; 
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~The, pagide sal, Power: of Jarifdi@ion 
pee vin the King, though for. the moft 

art, exercifed by his Officers and Minifters, 
confilts in Three Things ; ce 
ri dn commanding home .any of;his Sub. 
jects from foreign Parts; 


_ pen pehibiine any of his Subje@s from _ 


~ 1 gomng beyond the Seas: 
2.0» & By, Proclamation. 5 
2. By the {pecial Writ of Ne exeas Reg» 

BO Bigs Oe Le ae oe 
3+In commanding any of his Subjeas to 
_ | undertake an Office or Dignity within 

the Realm, fi 518 74k 

_ ~ ‘And here the Learning touching chefe may 
be inferted , as where, when, and bow thele 
Commands or Inftruétions ‘are to iffue; and 
when, and in what Oafes not; what the Pe. 
halty if not obeyed, and in what Manner 


+ 


1 The King’s Ordinary or Ufval Power of 


Jurifdidion, is of Two Kinds, 
x. Ecclefiaftical. 
2. Temporal or Civil. 

I. Ordinary Ecclefiattical Jarildiaion, or 
rather Jurifdiction touching Ecclefiaftical Mat- 
ters. As this anciently belong’d co'the Crown, 
bit was for fome Time ufurped by the Pope, 
fo by the Scatute of 26H. 8. cap. . it was 
again reftored to the Crown. 

And this is of Two Kinds; 
1, Voluntary Jurifdiaion. 


2. Contentious Jurifdiion. 
Gs 1. Eccles 
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1. Ecclefiaftical Voluntary Jurifdiaion, may 


be exercifed by the King in feveral In- 

ftances relating to Ecclefiaftical Matters : 

As, 

1. In-convening Ecclefiaftical A ffemblies, 
as Synods, Convocations, ¢c. 

2. In fuch Aes of Voluntary Ecclefia- 
{tical Jurifdi@ion, wherein the King 
has a Power to concur with the Ordi- 
nary, 

3. And in many Cafes, to do what the 
Ordinary cannot do; as in conftitu- 
ting Appropriations; uniting of Chur- 
ches, erecting Ecclefiaftical Benefices 

or Dignities, difpenfing with Irregula- 

. sities, exempting from Ecclefiaftical 
Jurildiation, with relation to his Free 
Chapels; in pardoning Crimes..rela- 
ting'to Ecclefiaftical Jurifdiction, and 
the Execution of their Sentences; 
wherein a private Intereft is not con- 
cernd; in fufpending the Effects of 
their Sentences (even) in Caufes cri. 
minal; and an infinite more of the 
like Nature. 

This is a, large Field, full of many Ti- 

tles, and of vatious Learning. 


. As to Ecclefiaftical Contentious Jurifdi, 


ction: ’Tis true, the King meddles not 
With it as to the Exercife thereof; for 
that would be both an Injury to the Ex- 
cellency of his Majefty, and alfo a 
Wrong to the Subject in depriving them 
from their Right of Appeal, if there be 

Canfe 
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_ Canfe for the fame; for if the King - 


fhould be the Judge upon the firft In- 
_ftance, the Party cannot afterwards ap- 
And. therefore, in Cafes of Ecclefiaftical 
Contentious Jurifdi@ion, his. Power is 
 exercifed by Way of Interpofition, in 

Three Inftances, wiz. 
FurifdiBionem Ordina- 


1. By his Power riam, Et 
of committing ) furifdictomem Delega- 
tam, % 


To Commiffioners of ‘his own Nomina- 
tion under the Great.Seal, © 

2, By fufpending their Proceedings; which 

is done, not by his immediate Authority, 

but the Adminiftration of his. Temporal 

Courts, who, by a Power derived from 

the King, fulpend their Proceedings by 
Prohibition, if ‘there be Caufe. 


3.) By the laft Devolution of Appeal ; where: ° 


.in, though the King himfelf does not 
qudge in Perfon; yet he appoints Com- 
miffioners. under the Great Seal to re- 
ceive and determine the Appeal. « 


And thus much of the King’s Ecclefiaftical 
 Jurifdiction, - | 


Now as to the Temporal or Civil Jurifdi- 
Gtion of the King: This, as well-as his Ecle. 
fiaftical Jurifdiction, is of Two Kinds, wx, 

r. Voluntary. 
2. “Contentious. 


C 3 I, His 


ot 
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His Yolantary Temporal Furifdittion com 

fits hit sr ond eh : . 

if, In ereaing of Courts by ‘his.Great 

_ Seal, fo thae they be Courts of the Com- 

‘mon Law; for aConrt of Equity cannot 

‘be‘now erected but by Act Of: Parlia- 

nrént. eee 

24), In.the Ereéfion and Collation of, 

1. Jurifdi@ions. ~ ott al EE 

2. Regaliries, 

3. Liberties, : 

4. Franchifes, 

5. Exerppeehy. 5 

6. Privileges: And, 

7 Dignities, Viz, 

- In erecting ‘and collating of Surifdi- 

ions, Viz west ae 
1. Exempt Jurifdicions. 

2. Non-exempt Jurildicions. 

1. Exempt Furifdiétions; as the Jurifdi- 
étion of Counties Palatine, Jurifdi- 
é&ion not to be impleaded extra’ Muros, 
Conufance of Pleas, @&c. 

2. Now-exempt Furifdittions ; as Leets, 

Torns, Power to hold Pleas, Ga 


2. In the Collation of Regal Powers, as of 
-- Goining Money, pardoning Offenders; 
*, Conflicting Juftices, dc. 7 7 
“But fee how far thefé are refumeéd by ‘Stat. 
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§: ‘Tn the Collatio# of Liberzies, as Forefts, 
. Parks, Chafes, Warrens,. Ferries, — 


La 
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Return of Writs, Ports of the Sea, Fairs, 


/Markets, Tolls; and many others. of 


like Nature. 


4. In the Collation of Franchifes, as crea- 


ting of Free Boroughs, giving Power 
- of fending Burgefles to Parliament, crea- 
_ ting and dividing Counties, erecting of 
’ Corporations. ; | 
5. In. Exemptions of all Kinds; as from Suit 
atthe County, Torn, or Hundred Courts 
alfo from ferving on Juries, and from 
_. paying Tolls, Cuftoms, Subfidies, &c. 


6. In the Collation of Privileges; as Ende- 
nization of Aliens, Privileges againft Ar. 
refts and Imprifonment, and  Enfran. 
chifing Villeins by his Prefence formerly. 


7. Inthe Creation and Collation of Digni- 
ties; as Dukes, Marquifles, Earls, Vit- 
counts, Barons, ce. 

And thus far of the King’s Temporal Vo. 


luntary Jurifdiaion. 


II. As to the King’s Temporal Conten. 
tious Furifdidtion before mentioned: This is 
not exercifed by the King in his own proper 
Perfon, for the Reafons before given in the 
Head of Ecclefiaftical Contentious ‘furi{diion ; 
for though Inftances have been of the King of 
England fitting in the Court of King’s.Bench, 
and though the Stile of that Court is Coram 
Rege, and the Chief Juffices there were an- 
ciently called Locum Tenentes Domini Regis, yet 

C4 when 
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when the King fate there in Perfon, the Judg- 


ment or Opinion of the Court was always 
given by the Juftices. 


The. King always exercifes this Contentious 
Temporal ‘furifdiction by his Judges or Juftices, 
which he creates or conftitutes Four Ways: 


1. By Writ, as the Chief Juftice of the 
King’s-Bench. . | 

2. By Patent, as the ordinary Judges of the 
Eftablifhed Courts at WefEminjter. 

3. By Commiffion, as Juftices of Oyer and Ter- 
miner, Gaol- delivery, Affize, and Nifi prius. 
Vide infra. . : 

_ 4. By Charter, as the Judges in Courts of 

Corporations and inferior Courts. 


SECT. 
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S BC to MIE 


Concerning the Cenfus Regalis; or, The 
King’s Royal Revenue. 


I Come now to {peak of the Cenfis Regalis, 
or the King’s Royal Revenue: And here 
I fhall not fay much of his Houfes, Manors, 
Lands, Fee-Farms, or Free Rents, becaufe thofe 
are common to him with other Perfogs ; but I 
fhall only fpeak of his Royal Revenue, or 
Genfwales Prerogative, and that Cenfus Regalzs, 
of which the Law takes Notice as of com- 
mon Right belonging to him, as he. is 
King. : 


U%, 
x. Ecclefiaftical. 
2. Temporal. 


His Ecclefiaftical Revenues are of Two 
Kinds; 
1. Extraordinary. 
2. Ordinary. 


1. His Extraordinary Revenues Ecclefiafti- 
cal are thofe Subfidies and Tenths, and 
other Ecclefiaftical Supplies granted oc- 
cafionally by che Clergy in their feveral 
Convocations. ge, 


Note, 


- And the Kinds of thofe Revenues are Two,: 


ag: 
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Wore, In thofe Occasional Supplies the Law 
takes. Notice, That the King- has 
an Inheritance, though depending up- 
on the Bounty of his Sabje@s, and 
therefore he may grant an Exception 
\ from thems as likewilé he may-do"to 
particular Perfoas from Temporal Sub- 
fidies hereafter mentioned for the fame 

~ Reafon. 


2. His Ordinary Revenues Ecclefiaftical are 
likewife of wo Kinds; . 
x. Conftant or Annual, 
‘2. Contingent or Caftal. 


The. Con/fant or Annual. Revenue Ecclefia- 
Rlical, is his Tenths of Ecclefiaftical Bene- 
fices, Extraparochial Tythes, and fome other: 
Things of Ecclefiaftical Nature, that poffibly 
or to him by the Diffolution of Mo- 

Ties. ‘ 
’ Hither may be referr’d Proxies, (Procura# 
~ tions), Penfions, Tythes, Appropriations, 
Cre / Be aa 


The Gafaal or- Uncertain Ecclefiaftical Re- 
venues are, sg : 

4. His Firft Fruits-of alt the Ecclefiaftical 
Benefices ; feetled in him by Stat.’ 26 H8. 

2. The Temporalties. of Bifhops;. which 

" though they are in. the Crown by. rea- 
fon of the King’s Right of Patronage, 

yet IT may call ’em Spiritual, becaufe 
they are Part of the Revenues of an Ec- 

clefiaftical Corporation: And on the 

fame Reafon, rete | 

. 3. Coz. 
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3. Corrodies allo; as being of the Founda- 

- Gon of Ecclefiaftical Corporations. : 

4. And alfo Lapfe it felf; which chongh 

'_dt be nat reckoned 2 Revenue, ‘becaufe 
not to be fold, yet it is equivalent to a 
his Ga ; for it fais a Prefesment for 


— 


SECT. VIL: 


Of the King's Temporal adie 


I Come now to that Part of th BF ‘King’s 
Cenfiss Regalis which ¥'call Temporal : “And 
this is likewike of Two Kinds 5 eB 
yaks ‘Extraordinary, 

4 Ordinary, . / 


1. The Extraordinary Temp at Reve 

may be further divided into, i oe 

x. The Ancient. ~ 
2. The Modern. 


The Ancient Tempor. met 


a 


nues are of feveral 


The Modern, are the his and Supple 
> granted: by Parliaments.:.- 


2° The Ordinar Cenfus R Me is 
alfo of Two ak ds, “i egal : 
“x, Common, _.- ms 

2. » Special. © * yf, The 


PARTE 
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I. rf; The Common Cen[us Regalis Tessporalis is 
either, Certain, or Cafual, 


1. Certain 5 as his Rents and Demefns, which 
are either, ; 
‘Ys Newly acquir’d by Diffolution, Sur- 
render, Exchange :- Or, 
2. Ancient ; as, Antiqua Dominia Co- 
ron@, t.e. Ancient Demefns. 
Here infere what they were, what the 
Tenants Privileges were, oe. 


2. The Cafual Ordinary Temporal Reve- 
nues; as, 
 Profits-of his Tenures; and the like, 


IL 2dly, The Special Ordinary’ Cen/us Regaliss 
which in its Original was annex’d ‘to the 
Crown for the Support of the Kingly State 
and Dignity; and this is of feveral- Kinds, 
Viz, i 

1, Purveyance, or Buying at the King’s 
Price; which is fince taken away, 

2. Prifage, i.e. One Tun of Wine for eve- 
ry Ten Tuns laden in every Ship; and 
from Aliens, in lieu thereof, Two Shil- 
ling for every Tun. 

Here add who are exempted from 
Prifage, &c. 

3. Cuffoms, great and (mall, Adegna & An- 
tiqua Cuftumsa. 

4. Bona Vacantia, as Waifs, Strays, Wrec- 
cum Maris. 

5. Royal Fifh, as Whale and Sturgeon. 

6. Bona Forisfatta, vel Confifcatas as, 

x. Bona Pelonum, vel Pelonum de fe. 
Das 2. Bona 
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2. Bona Fugitivorum, 

$% Bona Urlagatorum, & in Exigendis 
pofitorems, 

9. Royal Efcheat 5 as, 2 
1. Jerre Normannorum, 
2. -Jerra Alieniginorum, 
“Terrie Proditorum, ° 
8. Royal Mines, 
y. Maritime: Increafes, by reafon of Wuvio 
Maris. 
\. 50, Profits of bis Courts; as, 
1. His Fees of the Seal. 
» 2, Fines upon Original Writs. 

3. Poft-Fines, or Fines: pro Licentia Cox- 
cordandi. 

4+ Fines for Witlednesuers: and thofe 
are either Common or Royal. 

5. Common Fines on Vills, Townhhips, 
or Hundreds, for the Efcape of Mur- 
~ derers, Felons, and the like. 

6. Amerciaments. 

x1. Cuffody of Ideots and Lunaticks Lands: 
The latter upon Account, not fo the 
. former. ; 

12. Profits of bis Forefts. 

13. Treafure Trove. 
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$ B.C.T.. 1X 
Of the Relative Prerogatives of thé Crown. 


“WHY S far have I gone with the: Dired 

or Subftantive Prerogatives of the Crown: 

Now I come to thofe, that aré Dependant and 
Relative, which\are of féveral.Kinds, viz. 


The Prerogatives: 


x. Of bis Prefence, in relation td Breach of the 
Peace, Séifure of Villéitis, Arrefts, oc. 


2) Of bis Poffefions: That.no.Man can en- 
ter upon him, but is drivemto-his Suit by 
Petition.., And here of Traverfe, Adon- 
firans de Droit, Amoveas Manus, cc, when, 
in what Cafes, and how. to,be brought. 


3. Of bis Demefns. ‘The Rights and Exemp- 
tions of Ancient Demse{n. Vide Jupra, 0.28: 

4. Of bis Grants, how to be expounded. 
5. Of bis Suits 3 as, 

x. In what Courts, and Eleétion of 

Courts, 

2. In what Writs. 

3. In his Procefs. 

4. In his Pleadings. 

§- In his Judgments. 

6. In his Executions. 


6. Of bis Debtors and Accountants, in their 
Debts and Accounts. 7. Ia 
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7. In. relation to bis Treafure, and of his 
Officers imployed therein. 


8. In relation to. Perfons related to bin; as, 
1. His Queen Confort; and here of her 
ra Capacity, her Revenie; Aarum 

eging. 
2. His Children; his eldeft Son, eldeft 


Daughtéty Oe. «2 «F244 
3. His Minifters. attending, his Perfon, 

or his Courts, or his publick Service, 
And herein, - in 

x. Of Privilege. 

2. Of Protection, 


And thus I have gone through the Analyfit, 
or Scheme of the King’s Prerogative; by 
‘which (though it be but haftily and imperfeAly 
done) may be feen, of what vaft'Dimenfion 
this one, though great, Title of the Law is, 
and what a vaft Number of great and confi- 
erable Titles fall into it; infomuch, thae if I 
fhould purfae any one of thefe fubordinate 
Titles, though it might feem but narrow, and 
here exprefs’d but by a Word or Two, as 
Wreck, Waif, Toll, Cuffom, 8c. theré is not one 
of thefe, but in the bare Analyfis of it, and of 
the feveral Incidents and Rivulets that would 
be found to fall into it, would grow as 
large as this brief Abftraé of this great Head 
has done, and it may be muchilarger, as the 
Capillary Veins and Arteries in the Body take up 
more Room and Extenfion than the great 
Trunks, out of which cheir fall Ramifications 
are drawn, : 

ae SECT. 


— 
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Sabie Cc Tai aX: 


Of the Subordinate Magiftrates: And 
Firft of Ecclefiaftical. 


WA far of the Supream Magiftrate, 
and of the Rights annex’d to him by 
reafon of his Office: The next Confidera- 
tion is of Subordinate Magiftrates, which I 
fhall confider in the fame Method as the for- 
mer, viz, not only in their own Perfons, but 


- alfo in thofe Rights they have annex’d to them 


by reafon of their Offices or Magiftracy. 


All. Subordinate Magiffracy is derived from 
the Supream, either immediately or mediately, 
either by exprefs Grant from him, or by fome- 
thing that implies or fuppofes it in its Original, 
viz. Cuftom or Prefcription: And this Magi- 
ftracy may be diftinguilh’d into thefe Kinds, 
UViks : 

x. Magiftrates Ecclefiattical. 
z, Magiltrates Temporal. 


I. Ecclefiaftical Magiftrates: Such namely 
ashave a Jurildiction annex’d, are of Two 
Kinds; 

ox. Ordinary. 

2. Extraordinary. 


3 The 
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The Ordinary Ecclefiaftical Magiftrates are 
alfo of Two Kinds, viz, 


a. Such as have Ecclefiaftical Jurifdi@ion 
annex’d to their Places and Offices 
primarily and originally, as. Archbi. 
thops, Bifhops, Archdeacons. 


2. Such as have their Jurifdi@ion by Sub. 
ftitution and Delegation from them, 
as Chancellors, Officials, Surrogates 
Vicars General, Guardians of the Spi- 
ritualties, Cc. 


The Extraordinary Ecclefiaftical Magiftrates, 
are certain Perfons appointed by the King’s 
Commiffion for hearing and determining 
Matters of Ecclefiaftical Conuzance (the 
King being fupream Head in Matters Ec. 
Clefiaftical). And this is either, 


1. In the Firft Inftance, fuch as were an- 
Ciently Commiffioners in Matters Ecclem 
fiaftical, either ad univerfalitatem Cans 
farum, or in particular Cafes, 


2. In the Second Inftance, as Commif< 
fions of Appeal, and of Review, 


And becaufe thofe Magiftrates have Ec- 
clefiaftical Jurifdiétion annexed, here 
might be brought in the whole Parti- 
culars thereof, and amongft ’em prin- 
cipally thefe, viz, 

1. In Matters of Crime, as Adultery, 
Fornication, Inceft, oc. 
2. In Matters of InterefF; as, 
D a. De 
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1, De Teftamentis & Adminiftrationum 
Commiffione. (Here of that Matter.) 
2. De Matrimonio & Divortio: And 
here, who may marry, what is 2 
Jawful Marriage; the Kinds of Di- 
vorces, and their Confequences or 
Effects ; 
1. In Diflolving, or noe. 
2. In Baftardizing, or not. 


. In Cafes of general Bafardy, when 
written to by the Temporal Courts. 


. In Cafes of Tythes. 
. In Cafes of Dilapidations. 
. In Cafes of Ability of Clerks, Infti- 


tution, Deftitution or Deprivation, Suf 
penfion, Sequeftration, dc. of Eccle- 
fiaftical Benefices. 


. Of the Difference between Furifai- 


ction Voluntary, as Admiffions, Infti- 
tutions, Probate of Wills, Commiffion 
of Adminiftrations, and Contenzious Fu- 
rifdiction. 
OF their Sentences and Coertion, 
namely Excommunication, and the Ef- 
fects thereof, in reference to, 

1. Difabling the Party. 

2. Imprifoning the Party. 


9. The Method of reftraining the Ex- 


ceeding of their Jurifdiction ; 
1. By Prohibitions, 
2. By Premuuire. 


ro, The 
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xo. The Means of Redreffing their Er- 


rors;~ 
By Appeal: The Method and Ef 


fects thereof. 
rx. Of the feveral Courts belonging to 
their féveral Jurifdictions ; as, 

To Archbifhops, their Court of 
Audience, Prerogative Court, 
and Court of Arches. es 

To Bifhops, their feveral Confifto- 
ries, and Chanceries, their Chan- 
cellors, dc. 

12. Their Power of Vifitation..To what 
it extends : 


.  §Spiritual. 
To Corporations re 


When to Hofpitals. 
When to Univerfities, cc. 


D 2 > Gee 
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S-E CT. XL 
Concerning Temporal Magi (trates. 


HE Temporal Magiftrates are of Three 
Kinds, viz. 

x. Military. 

2. Maritime. 

3. Civil, or CommonLaw Magiltrates. 


x. The Military, were the Conftable and Mar- 
fhal, whofe Power (as far as the Common 
Law takes Notice of it) confifted of Two 
Parts, viz. 


x. Of a Kind of Mixtum Imperium, which 
principally was for the Prefervation of 
Peace, and Ordering the Army in 
Time of War. 

2. AJurifdicion belonging to their Court- 
Martial: Whereof before. 


2. The Maritime, is the Admiral, and thofe 
deriving Power under him. Their Power 
likewifle confifts of, 

tr. A Kind of Mixtum & Subordinatum 
Imperium over the Officers and Seamen, 
efpecially in the King’s Fleets and 
Yards. 

2. Potefhatem Furifdittionis, in relation te 
Matters arifing upon the High Sea. 


And 


aes 
> 
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And here of the Admiral’s Jurifdiaion, 
- andthe Remedy, if he exceeds in it ; 
x. By Prohibition. 
2. Action on the Stat. 2 4. 


3. The Common Law, or Civil Magiftrate, I 
mean fuch as are inftituted either by the 
Common Law, by Statute, or by Cuftom : 
Thefe, in relation to Things Temporal, are 
various. 

And becaufe thefe Magiftrates confilt 
not only of fiatural Perfons, as they are 
fuch, but of natural Perfons conftituted in 
fome Degree of Empire, Power, or Jurif- 
diction ; here will aptly fall in the Diverfity, 
the Jurifdi@ion and Powers of the feveral 
Courts, and of the Officers, both Mini- 
{terial and Judicial. ‘Thefe, though 1 thall 
not profecute in all their Branches and Ex- 
tents, yet I fhall give fome fhort Account 
of them, 7. , 


The Subordinate Civil Magiftrates are of 
Two Kinds: 

‘x, Such as have not only a Civil Power, 
which I may call Pote/tatem mixti Imperii, 
but alfo have a Power of Jurifdiction. 

2. Such as have a Kind of Civil Power, or 
Mixtum Tmsperium, but without Jurifdi- 
ion. Vide Sed, 12. 


x. As to the former: 
The Perfons that exercile this Power or 
Jurifaidion, are called Judges, or 

~ Judicial Officers. 
Bs Ths 
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The Places or Tribunals wherein they 
exercife their Power, arecalled Courts, 
And the Right by which they exercife that 
- Power, is called Furi/diétion, 


This therefore yields usthefe Confiderations, 
Vik, 

The Courts themfelves, what they are, how 
they are conftituted. 

What their Furi{didion is, and the Extent 
thereof. 

Who the Fudges are, and how made, whe- 
ther, by Commiflion, Charter;: Pre- 
{cription, Cuftom,.cr by Courfe of 
the Common Law: + 


x. The Courts are of Two Kinds; 
xr. Courts of Record. 
2. Not of Record, 


Firft, OF Courts of Record, there is this Di- 
verlity, Vx. 
I. Supream. 
2. Superior. 
3. Inferior. 


iff, “Lhe Supream Court of this Kingdom is 
che High Court of Parliament, confifting 
of the King, and both Houfes of Parlia- 
ment, 
2dly, Thofe Courts 1 call Superior, are indeed 
of feveral Ranks and Degrees, and every 
one neverthelefs are to keep within the 
Bounds and Confines of their feveral Ju 
rildictions by Law: aflign’d them. And 
they are, 
1. More Principal. 
2. Lefs Principal. r. The 
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1. The more Principal are, 
The Courts of the Lords Houfe in Par- 


ment. 


¢ Chancery. 
The great Courts ee King’ s-Bench, 
Weftminfler, as, Common-P leas. 
« Exchequer. 
Ad Communia 
ee oa Placita. 
Juftices itinerant, 4) plicita Fo- 
refi a. 
2. The /e/s Principal, arefuch as are held, 
Gaol-delivery. 


Oyer &» Terminer. 
1. By Commiffion. « Aflize. 
Nifi prius. 
And divers others. 
2. By Cu. 7 As the Courts C Lancafter, 
fiom, or of the Coun- Chefter. 
Charter: \ tiesPalatine of ¢ Darbam, 
2. By Vertue of At zane Seflions. 
of Parliament, and \ re 5» F 
the King’s Commif- {satis e 
ee As the Courts | And dives 
L others. 


3dly, Inferior Courts of Record, Though there 
be a Subordination of molt Courts to 
fome other, yet for Ditin&ion’s Sake I 


fhall call chofe Inferior Courts which are 


ordinarily fo called:; as, 
Corporation Courts. 
Courts Leet. 
SheriffS Torns. 
D4 Secondly, 
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Courts Baron. 
Secondly, Courts not of /County Courts. 
Recordare divers: As, YHundred Courts, 
And others. 


But Lam not folicitous of purfuing this Mat- 
ter of Courts and their Furi{diction over-large- 
ly; becaufé ali the Learning of them is alrea- 
dy put together in the Tractates of Crompton, 
my Lord Cook, and others, who have written 
of the Furifdiction of Courts. 


oe FA MIE 


Of Inferior Magiftrates, Sine Jurif- 
- diétione. 


T now follows, that fomewhat be {aid of 

thole Magiftrates that have a certain Impe- 

rive, but without JurifdiGion ; and thefe are 
called Miniffcrial Officers, 

Some Officers indeed are fimply Minifterial, 
as Clerks and Officers in Courts, Cuffos Bree 
vium, Prothonotaries, the Remembrancers 
and Chamberlains of the Exchequer, rc, 

Bur thefe, though they have a Superinten- 
dancy over their Subordinate Minifters, and 
a Minifterial Adminiftration in Courts of Ju- 
{lice and elfewhere, I fhall not meddle with 
in this Place, but refer them to the feveral 
Courts to which they belong. 


For 
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For thofé that I here intend are of a more 
publick and common Kind, and are princi- 
pally thefe, viz, 


x. The Sheriff of the County, who is the 
greateft Minifterial Officer; and I there- 
fore call him a Magiftrate, becaufe he is 
a Confervator of the Peace of the Coun- 
ty, and executes the Procefs of the King’s 

ourts. 
Here are confiderable, 
How conftituted: 
How difcharged : 
What his Power, his Office, his 
his Duty. : 
This is a large Subje@: See thofe 
that have written of this Office. 


2. Mayors of Corporations, And here of 
Heads and Governors of Colleges, &c. 


3. Conftables, and Head Conftables, 
Thefe, though they have not any Jorif- 
diction to hold Conuzance of any Faé, 


yet are Confervators of rhe Peace, and - 


have a Kind of Méixtum Imperium tela 
tive to ir. 


4. Bailiffs of Liberties, Serjeants of the Mace, 
and all that have a Power vefted in 
them by Law for the Execution of Ju- 
{tice, are within the Precin@s and Ex- 
tents of their feveral Offices a Kind of 


Magiftrates ; for a SubjeGtion is by Law - 


required of others to them, in relation to 
that Power wherewith they are invefted, 
and the Execution thereof. 

~ Thus 


- 
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Thus far of Magiftrates both Supream and 
Subordinate, and the feveral Rights that are 
Intuitu G& {ub ratione Officii, annexed to them, 


a 


SECT. XII, 
Of the Rights of the People or Subjed. 


| 2 leis gone through the Diltribution of 
A Magiftrates, 1 come now to the other 
Term of Relation, namely, of Subjeéts. 


And the Rights of Subjects are of thefe Two 
Kinds, viz. 

1. Rights of Duty, to be perform’d. 

2. Rights of Privilege, to be enjoy'd. 


iff, As to the Firft of thefe, they are fuch 
Duties as are to be paid or perform’d by 
them; either, 
~ yx. To the King, as Supream Executive 
Magiltrate: Or, 
2. To Inferior or Subordinate Magiftrates. 


The Rights or Duties to be perform’d by the 
People to the King himfelf, are, 
1. Reverence and Honour, Fidelity and 
Subjection, 
All which come under the Name cf 
- Allegiance; and the Extent of this 
is declared, and A flurance thereof gi- 
ven, by the Oaths of Allegiance, oc. 
of Supremacy by 1 Eliz. of Obedience 
by 3 fac. x. . . 
2. Pay 
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2. Payments of thofe Rights and Dues, 
Cuftoms, Subfidies, @. which either 


by the Common Law, or by Act 


of Parliament, are fetcled on the 
King. 


The Rights tobe perform’d to Inferior Ma- 
itrates, are, 


1, Reverence and Re/pe to them, ac. - 


cording to their Place and Autho- 
rity. 

2. A jut Subjection to their lawful 
Power and Authority, as far as by 
Law it extends, 


2dly, The Rights and Liberties to be enjoy’d 
by the People, both in relation to the King, 
and all his (abordinate Magiftrates, are, 


That they be protea@ed by them, and 
treated according to the Laws of the 
Kingdom, in relation to, 

1. Their Lives, 
2. Their Liberties, 
3. Their Eftates. 


And here falls in all the Learning upon the 
Stat. of Magna Charta, and Charta de Forefta, 
which concerns the Liberty of the Subject, 
efpecially Magna Charta, cap. 29. and thofe 
other Statutes that relate to the Imprifonment 
of the Subject without due Procefs of Law, 
as the Learning of Habeas Corpus’s, and the Re- 
turns thereupon $ 

Where che Party is to be bailed. 

Where to be remanded. 

Where tp be difcharged. 


Hither 


Il. 
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Hither alfo refer thofe Laws that relate to 
Taxes and Impofitions ; as, 

The Stat. De Tallagio non concedendo, 

The Petition of Right, ce. 

Alfo, the Statutes and Laws concerning 
Monopolies. 

Commiffiens of Martial Law. 

Commitments by the Lords of the Conseil. 

And concerning the Zrial of Mens Lives, 
Liberties, or Eftates, otherwife than ac- 
cording to the known Laws of the Land. 


Thefe, and many more of this Nature, are 
common Heads of thofe Liberties and Rights 
that the People are to enjoy under the Magi- 
ftrate. 


And thus far concerning the Capita Legis, in 
reference to the Political Relation of the Ma- 
piftrate, both Supream and Subordinate of the one 
Part, and the Subditi or Subjed on the other 
Part: For though Subject, in a more ftri& and 
peculiar Senfe, isthe Correlative of the Prince ; 
yet in a more large and comprehenfive Senfe, 
it is a Correlative to any inferior Magiltrate 
alfo, according to a more limicted and re- 
firained Subjection. —- 


SECT. 


ae 
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SECT. XIV. 


Of the Rights of Perfons under Relations 
Occonomical: And firft, of Husband and 


Wife. 


hy ike far of the Rights of Perfons under a 
Political Relation: Now concerning the 
Rights of Perfons under a Reiation Ocecono- 
mical. 


And they are thefe Three Pairs; 
1.’ Husband and Wife, 
2. Parent and Child. 
3. Mafter and Servant. 


And I fhall here note once for all, That in 
Occonomical Relations, as in the former, 1 fhall 
not only take in the Perfons themfelves, bur 
alfo thofe Fura Rerum that concern them 
under that Relation; which though they 
may be of a diftinét Confideration under Fara 
Rerum, yet in this, and what follows, I thall 
(as before I have done) take in thofe ‘Fare Re- 
vam that have a Kind of Connexion wich the 
Fura Perfonarwm, under their feveral Rela- 
— tions, 


In the Confideration of this Relation of 
Husband and Wfe, are thefe Things confidera- 
ble, viz. 


L t. Ia 
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r. In relation to the Perfons themfelves. 

2. In relation to certain Connexes, Con- 
fequences, or Incidents, belonging to 
Perfons under this Relation. 


I. uf, As to the former, thefe Capita Legis 
and legal Enquiries fall in, viz. 


1. The Perfons thac by Law may inter- 
marry, the Limits whereof are prefcri- 
bed by the Stat. 31 H. 8. reftraining it 
= the Degrees prohibited by the Levitical 

aw, 

And yet a Marriage within thofe Degrees 
is not void, but voidable by Sentence of 
Divorce, 


2. The Age of Confent to the Marriage: 
In the Male, Fourteen. 
In the Female, Twelve. 
Nore, The Effects of Marriages infra Aunos 
Nubiles. 


3. The Differences of Marriages ; as, 
A Marriage de Facto; 
What is requifice to the Conftitution 
thereof; 
And what Effeé it has. 
And a Marriage de Fure ; 
What it is, and the Effe&s : 
And how each may be tried. 


4. What diffolves the Marriage. 
And here of Divorces, viz. 
1. 4 Menfa ¢ Thoro only ; as; 
1. Caufa Adulterii, 
1. Caufa Sevitia. 
2. Vite 
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2. 4 Vinculo Matrimonii; as, 
1. Gaufa Confanguinitatis val Affinitatis. 
2. Caufa Precontraus, 
3. Caufa Frigiditatis. 
And here the Effects of fuch Divorce, 
To the Parties themfelves. 


En OE Ee dele Chittoor, 


2dly, The Second Thing is, in relation to 
thofe Incidents and Confequences that aiife upon 
the Intermarriage, viz, 


1. What Things the Husband acquires by : 


the Intermarriage, viz. 
Perfonal Things in Pofleffion. 
Real Chatte/s co difpofe. 
And here, 
What fhall be a Poffeffion, 
What a Difpofition. 


2. What Things he acquires by the Death 
of his Wife : 
1. In relation to Chattels real ; 
By furviving her. Vide Seéf. 33- 
2- In relation to Inheritances ; as, 
Tenant by the Curtefy, if he have Iflue 
inhericable by her. 
Here of Tenants by Courte/y. 


3- What Things he acquires not by the In- 
termarriage, or Death. 

Note, Perfonal Things in Aion, are in him to 
difcharge by the Marriage ; but not to 
enjoy them by Marriage, or Death, un- 
lefs he be her Executor or Admini- 
{trator. 

4 Whore 
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4. What Ads of the Husband during the 
Marriage bind the Wife. 


And here of Difcontinuances. 


5. What A@s of the Wife during Cover. 
ture bind the Husband, and what not. 


And here of 
Her Contraés,} 
Her Wills, 
Her Receipts. 


6. What Ads bind her felf, and what 
not. 
And here of Fines by Judgment againft 
her. 


7. What the Wife acquires by the Mar- 
riage or Death of the Husband, 
xr. In relation to Honorary Titles and 

Precedence. 

2. In relation to Inheritances. 
And here of Dower, the Kinds of it. 
When and how due. 

Alfo of Qarantine, 

3. In relation to Chattels. 

Here De rationabili parte Bonorum., 
And Bona paraphernalia. 

8. Remedies by the Wife againft the Huf- 

band, 

1. In Caf Sevitie, 

2. In Cafu Alimonia, 
Either in the Spiritual Court ¢ 
Or Temporal. 


9. In 
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g. In what Actions they mutt fever. 
In what they may join or fever, 


ro. What Relation of Proximity either has 
to the other in cafe of Survivorfhip, as 
to the Adminiftration of each other’s 
Goods, 


3: EC. 2Xy¥. 


Concerning the Relation of Parent 
and Child. 


Come now to the Second Occonomical»Rela= 
tion, 7. ¢, Father, or Mother, and Children s 
and therein we aré to confider, 


L_ The Father’s Intereft in the Child: 

x. In his Cuffody or Wardfhip. 

2. Inthe Valwe of his Marriage. 

3. In his Di/pofal. 

The Father has the Di/po/al, 
x, Of his Child's Education, 
2. Of his Cu/fody to another. 

Vide the late A&, how far the Mother, 
furviving the Father, is interefted in 
thofe Rights, 


II. The Child’s Intere# in the Father or 
Mother, 
To be maintain’d by wes cafe of Im. 
potency, by Stat. 43 Eliz, 
ee: ‘TIL The 
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Il. The rectprocal Interef.of each: 
Whereby they may, 
x. ‘Maintain each other’s Suits. 
2. Juitify the Defence of ‘edch other’s 
Perfons.: =»: 
Here inquire how far forth the Grandchild, 
after the Death of the Father, is a Child 
within thefe Confiderations. 
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Of the Relation of Mafter and Servant. 


g es the Third Occonomical Relation, 
of Mafter and Servant; little is to be faid. 


But here confider, 

x. The Kind: of Servants. 

2. The Nature of Reteiners. 

3. The Ads that may be done recipro-. 
cally by the Mafter or Servant to each 
other, ) 

1. In maintaining their Suits. 
2. In defending their Perfons. 


onc T: 
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' SEC Ti -XVIL 


Concerning Relations Civil. 


Have done with Relations Political, and 

alfo Occonomical, and therefore now come 
to thofe which I call Civil, though, ’tis true, 
that Term, in a general Acceptation, is alfo 
applicable to the Two former Relations. 


But in a limited and legal Senfe I diftins 
guith Civil Relations into Four Kinds, viz. 
. Anceffor and Heir. 
. Lord and Tenant. 
. Guardian and Pupil. 
. Lord and Villein. 


an) 


2 
9 
3 
4 


SI 
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SECT. XVIII 
Concerning Anceftor and Heir. 


HIS Relation I made diftin@ from that 
of Parent and Child, becaufe many Per- 
fons are Anceftors, as to the Tranfmiflion of 
Hereditary Succeffions, that are not Parents ; 
and many inherit as Heirs that are not Chil- 
dren to thofe from whom they inherit. And 
although the Bufinefs of Hereditary Succeffions 
will fall in hereafter, when we come to {peak 
of the ‘fura Rerum, and the Manner of tranf- 
ferring of Properties, yet I fhall mention ie 
here alfo. And firft, confider, 


I. Who cannot be Anceftor or Heir. 


1. A Baftard may be Anceffor in relation 
to his own Children, or their Defcen- 
dants, but not to any elfe: 

But a Baftard cannot be Heir. 

Add here, of Baftards; 
bie Baftard by the Laws of Eng- 
and, 
By what Name he may take: By Pur- 
chafe, ce.’ 


2. Im a right afcending Line, the Son is 
not an Anceftor to tranfmit to his Father 


or Grandfather by Hereditary Succel- 
fion. 


3. The 
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3. The Half blood is an Impediment of 
Defcent, viz. 
Of Lands ; 
Nor of Dignities. 


I. Who may be Ancefor or Heir. 
And here all the Rules of Hereditary Suce 
ceffions may come in 3 Whether, 
1. In Linea Defcendente, from Father 
to Son, or Nephew. 
2. Is Linea Afcendente, from Nephew 
to Uncle. 
. In Linea Tranfverfali, from Brox 
ther to Brother. 


SECT. XIx. - 


Concerning Lord and Tenant, 


Nder the Relation between Lerd and 7:< 
. vant, thele Titles fall, viz, 


aft, The Tenure it (elf: 
What it is; 
How created ; 
What the Fruits thereof. 
x. Service. 
1, Rens: 3: Charge., 
3. Seck. 
2. Services of Two Kinds: 
“x, OF Common Right incident to Te 
mures, aS, 
Fealty : 
What it is, 
E 3 2. Cor. 
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; 2. Conventional Services; as, 
Homage; 
Knights Service, 
Grand or Petit Serjeanty. 


2d, Certain Perquifites arifing from its as, 
ardhip ; 
Matriage ; 
Efcuage ; 
Relief: 
And alfo Efcheat, which is either, 
Ex defettu Sanguinis, for want of 
Heirs: Or, 
Ex Delitto Tenentis, as by Attainder. 
And thefe feveral Tities may be bran- 
ched into exceeding many Particu- 
lars. 


SECT.. xx 


Concerning Guardian and Pupil. 


To Third Sort of Civil Relations are 
Pupil and Guardian. And herein ‘are 
confiderable, 


LT With refpe& to the Guardian, what 
and how many Sorts of Cufodies there 
are: As, 


1, Guardian by Nature, the Father ; 
And, in fomef The Mother. 
Refpeas, 2 The Grandfather. 
Quere, In what Cafes, and to what In- 
" cents, 2. Guar. 
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2. Guardian by Nurture. 


. Guardian by Socage: 
; Who fhall be 5” as 
For how long Time. 
4, Guardian by Knights Service. 
. Vide Sedtio prox’ fupra. 
IL With refpect to the Papil or Heir, is con- 
fiderable ; 7 
x. When he thall be faid of full Age: 
1. By Common Law, 
2. By Cuftom. 
2, What he is enabled or difabled to do: 
1. In relation to Lands. 
>. In relation to Goods or Contracts. 
And here, 
Where he fhallibe bound ; 
Where not. 
Thefe may comein here, but.more pro- 
vetly before, under Capacity, Seth. 1. 


55 


56 


The Analyfis of the Law: 


SEC T> XxI. 
OF Lord and Villein. 
ig Bua Title is at this Day of little Ule, 
and in Effect is altogether antiquated ; 


and therefore I refer my felf herein wholly to 
Litthion, ¥? 


S E.Ci ¥.. XXII. 


Concerning Perfons or Bodies Politick, 
i. ¢. Corporations. ., 


T Have done with the Fura Perfonarum Na. 

turalium, confider’d under their feveral Re- 

lations, Political, Ozconomical, and Civils and 

thereforetl now come to Perfons Politick, or Cor. 

pores that is, Bodies created by Operation of 
aw, 


ft. The Higheft and Nobleft Body Politick, is 
the King, who though he be a Body Natural, 
yet to many Purpofes is alfo a Body Politick or 
Corporate, as has been already fhewn, and 
fhall not now refume. Therefore Bodies Cor- 
porate, m refpect of the Nature of them, § 
divide into Two Kinds, viz, 2 * 


1, Eecle. 
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x. Ecclefiaftical. 
2. ‘Temporal. 


I. Ecclefiaftical Corporations are diftingnifh’d 
in their Conftirution, thus; viz, ; 
1. In the Title of ic. 
2. In the Manner of it. 
3. Inthe Nature of it. 
1. In the Title of their Conftitution, they 
are, 

1. By Prefcription; 

2, By Charter; as all new Ecclefiaffical 
Corporations, founded within Memory, 
are. ; 

2. In the Adanner of their Conftitution, 
"they are, 

1. Elective: 

2. Prefentative, 

3. Donative, 

And here, 
Of Infticution. 
Induction. 
By whom to be made ; 
And when ; 
And the Effects thereof. 
 Alfo of Lapfe, 
And Devolution : 
When, and how. . 
3. In the Nature of their Conftitution, they 
- undergo many Diverfifications, and are, 

x. With Cure, as Parfon, Vicar, oe. 

Without Cure, as Prebend. 


2. Regular 
x 
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2. Regular, as Abbot, Prior. 
Secular, as Mafter of Holpical, Parfon, 
Vicar, @e. 


3. With Dignity, as Bifhops, Deans, 
Chancellors ; or, 
Without Dignity, or Simple Benefices, as 
Parfon, Vicar, Prebend. : 


‘. Sole, as Bifhop, Dean, Parfon, Vi- 
car, Prebend; or, 
Aggregate, 2s Dean and Chapter, Ma- 
fter and Confraternity. 


And under every of thefe Diftin@tions, the 
following Connexes fall in, and are confide- 
rable, wz. 


1, How they may acquire $ 
And what is requifite thereto. 
1. By Charter or Deed. 
2. By Licence to purchafe in Mortmain. 


And here of Mortmain, which is equally 
applicable to all Sorts of Corporations, 
whether Ecclefiaftical or Secular. 


adly, How they may alien. 


Here fall in the feveral Difabling Statutes of 
rft, 13th, and 18th of £/z. and the Ena- 
bling Statute 32 H. 8. dc. and what Cir- 
cumftances and Qualifications are requifite to 
enable fuch Alienations: And if by De- 
mife, or otherwile. 


3dly, How 
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34ly, How they are diffily’d, and the Ef- 
fe& ot fach Diffolutions ; as, 
What becomes of 
Their Lands ; 
Their Goods. 
And this is likewife applicable to Lay 


Corporations, 


I]. Now as to Temporal or Lay Corporations. 
They are of Two Kinds: 


1. Special Corporations, 7, ¢, erected to fome 
Special Purpofes, as where the Grant is to 
a Monk, or to the Good Aden of Iflington 

in Fee-Farm.. ¥ 7 
So Church-wardens are, by the Com- 
mon Law, a Special Corporation to 
take Goods or perfonal Things to 

the Ule of the Parifh. 


2. General Corporations; which are diftin- 
guifh’d thus: 
1. In refpe& of the Title of their Cor- 
poration, 
1. By Charter. 
2. By Prefcription. 


2. In refpe& of their Quality or Con- 
dition, they are either, 

1, Sole, as the Chamberlain of 
London, as to Bonds taken by 
him for the Ufe of Orphans, 
is a Sole Corporation, 

2, Aggregate, as Mayor andCom- 
monalty, Mafter and Scholars, 

Matter 
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Mafter and Confreres of an 
Hofpital, cc, 
And here, 
The Manner of their Vifitation : 
And by whom. 

3- In refpect of the Rules of their 
Conftitution, where the Members 
are, : 

1. Elective. 
2. Donative. 


And as common Incidexts to Corporations, 
are confiderable, 

q. How they are difolwable. 
By Quo Warranto, 

2. The Effeé of fach Diffolution: 

3- How the particular Members are remo. 

_  wable, ~ 

4. Their Remedy, if wrongfully remov’d. 
By Adandamus, : 

And here comes in the Learning of Writs 
of Reftitution in the King’s-Bench, of Per- 
fons unduly disfranchis’d. — 


Hitherto of the Difriburion of the ‘Heads 
and Branches of the Lew touching the Fura 
Perfonarum, or Rights of Perfons, 


SEC! 
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CHAP. XXIll. 


Concerning the Jura Rerum, and the 
General Divifion thereof. 


HAT done with the Rights of Perfons, 
I now come to the Rights of Things. 
And though according to the ufial Method of 
Civilians, afd our ancient Common Law 
Tractates, this comes in the fecond Place 
after the ‘fura Perfonarum, and thereforel have 
herein purfu’d the fame Courfe; yet that muft 
not be the Method of a young Student of the 
Common Law, but he muft begin his Study 
here at the Fura Rerum; for the former Part 
contains Matter proper for the Study of one 
that is well acquainted with thofe Fura 
Rerum. 

And although the Connexion of Things to 
Perfons has in the former Part of thefe Difri- 
butions piven Occafion to mention many of 
thofe ‘Fura Rerum, as particularly annex’d to 
the Confideration of Per/ons under their feve- 
ral Relations, yet I muft again refume many 
of them, or at leaft refer unto them; and this 
without any juft Blame of Tautology, becaufe 
there they are confider’d only as incidental 
and relatively; but here they are confider'd 
abfolutely in their own Nature or Kind, and 
with relation to chemfelves, or their own Na- 
ture, and the feveral Intere/'s in them, and 
Zran{actions of them, 
| And 


a’ 
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“Aad in this Bufinefs I fhall proceed in the 
Method following, viz, 

x. I fhall confider the Taings themfelves, 
‘about which the Sura Rerum are conver- 
fant, and give their general Di/triburions. 

2. I fhall confider the feveral Rights in 
thofe Things, orto them belonging, and 
the Manner of the Production, Crea- 
tion, and Tranflation of thofe Righrs. 

3. I fhall confider the Wrongs, Injuries, or 
Caufes of Action, arifing by Wrongs or In. 
juries done to thofe Rights, 

4. I thall confider the feveral Remedies that 
relate either to the Retaining or Reco. 
vering of thofe Rights, 


Firft, Therefore I proceed to the Confide. 
ration of the Tings themfelves, and their Di- 
ftribu:ions. Bratton (and others) following 
the Civil Law, in his Second Book, cap. 11. De 
Rerum Divifione, makes many Diftributions of 
Things ; but T fhall only ufe fuch a Diftribu- 
tion'as may be comprehenfive enough to take 
in the general Kinds of Things, whereof: the 
Law of Englund takes Notice, without con- 
fining my felf to the Diftributions of others, 
but where I find. ic neceflary for my Pur- 
pofe. 


Things therefore in. general may be thus di- 
{tributed, viz. 


x. Some Things'are Temporal or Lay, 
2. Some Things are Hecht/isftical or Spi 
ritual, Thofe 
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Thofe Things that are Temporal or Lay, are 
of Two Kinds ; ; 


1. Some are ‘Faris publici, 
2. Some are Furis privati. 


iff, Thofe Things that are Furis publici, are 
fuch as, at leaft in their own Ufe, are common 
to all the King’s‘ Subjects; and are of thefe 
Kinds, viz. 
1. Common Highways, 
2. Common Bridges, 
3. Common Rivers, 
4. Common Ports, or Places for Arrival 
of Ships.» 
And this lets in the various Learning touch- 
ing thole Things. As for Inftance: 
Who are to repair Highways or Bridges, 
1. By, Tenure. 
2. By Cuffom, or of Common Right. 
Alfo concerning Nufances in them, 
And in Common Rivers or Ports, 
And how to be remedied. 


> But this we fhall meet with when we 
come to Pleas of the Crown. 


2dly, Thole Things that are Furis privati, 
are of Two Kinds: 
x. Things Perfonal, 
2, Things Real, 


Things Perfonal, again are of Two Kinds: 
1. Things in Pojeffion, 
2. Things ia Action, 
; Things 
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Things one in Pailin i, as, - 
Money, ‘Fewels, Plate, Houfhold-Stuff. Cattle 
of all Sorts, Emblements, oe, 


Things ix Aion are Rights of Perfonal 
Things, which neverthelefs are not in 
Poffeffion ; as, 


1. Debts due, either, 
x. By Contrats 
2. By Specialty ; 
1. By Deed or Obligation; 
2. By Recognizance. 


z. Goods, whereof the Party is divefted, 
or out of Poffeffion. 

3. Rights of Damages uncertain ; as, 
Covenants broken. 

4. Legacies not paid or deliver’d. 

5. Perfonal Things in Contingency; as, 
Accounts, and many more. 

Alfo Annuities which are partly in Pof. 
fefon, for that they are grantable 
over; and partly in Action, becaufe 
mot recoverable but by. Aétion, 


SECT: 
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SECT. XXIV. 
Concerning Things Real, and their 
Diftribution. 


Hings Real are of Two Kinds: 


1. Corporeal, 
2. Incorporeal, 


Carporeal Things Real are fuch a3 are manu- 
vr able. w 


And they again are of Two Kinds; 
1. Simple. 
2. Aggregate, 


I. Things Corporeal which are Simple, are ge- 
nerally comprehended under the Name of 
Lands; which yet are diftributed into feveral 
Kinds, according to their feveral Qualifica- 
tions, anid accordingly are demandable sn Writs ; 
as, 
A Meffuage, a Cottage, a A4ill, a Toft, aGar- 

den, an Orchard, Arable-Land, Meadow, 

Pafture,; Wood, Marfh, Moor, Furze, and 

Heath, and divers other Appellations. 
And here the Learning comes in touching 
the Names of Things, by which they either, 

1. Pafs im Alfurances; or, 


2, Are demandable by Writs, &c. 


% f Things 
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Things Corporeal Aggregate, are {uch as con- 
fift of Things of feveral Natures, whether they 
be all Corporeal,.or the principal Part Corporeal, 
but the other Part Incorporeal: becaufe that 
Part which is Corporeal in them, gives it the 
Denomination of Corporeal; and they pafs 
Without Deed, for the moft Part, as Things 
Corporeal do, and are of feveral Kinds, wiz, 


1. Honours, confilting of many Manors. 


2. Manors, confifting of, 
1. Things Corporeal, as Demefns. 
2. Things Incorporeal, as Reverfions, Services, 
And here of Manors, ‘how created. 
And the Incidents to them; as, 
Court-Baron. 
Alfo of the Diftribution of them into, 
1. Manors in Right, where there are 
Demefns and Freebolders, 
2. Manors in» Reputation, as Conven- 
tionary or Cuftomary Manors, con- 
fifting of Copyholders only. 


3» Retfories, confifting of Glebe and Tythes, 


And although Rectories Prefentative may 
feem more propefly to come under 
Things Ecclefiafticals yet fince at this 
Day many Retiories and Tythes are alfo 
become Lay Fees, I bring them in un- 
der this Diftribution: 

"4. Vills, Hamlets, Granges, Farms, Oc. are 
a Kind of Corporeal Things Aggregates for 
they confift of Hou/es, Lands, Meadows, 
Paftures, Woods, oe. 

And 
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And here comes in, 
1. Parcel, or Nient Parcel, 
1. What Parcel in Right. 
2. What Parcelin Reputation, 
And the Effe@s thereof in Point 
of Converyance, 
2. All the Learning of Incidents, Ap 
pendants, Appurtenances, Oc. as, 
1. What may be appendant, ap- 
purtenant, regardant. 
2, How and where they pa/s by 
general Words, without naming 
them, 


II. Things Incorporeal are of a largé Extent, 
sut may be reducible unto thofe Two general 
Kinds, wiz. 


1: Things Incorporeal, sot in their own Na- 
ture, but fo called in refpe& of the 
Degree or Circumftancé wherein they 
ftand; as, 

Reverfions, 
Remainders, - 


The Eftate of Lands, 


Here of Reverfions and Remainders, what 
they are, how transferr’d. 
1. By Deed. Tey 
2. By Livery without Deed: 
Alfo how a Reverfion may pafs by the 
Name of Lands, or by the Name of a 
Remaindér, or ¢ conversa, 


E 3 8, Things 
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2. Things Incorporeal iz their own Nature : 
And thole are of very great Variety, and 
hardly reducible into general Diftribu- 
tions, and therefore I am forced to take 
them by Tale, oz, 


r. Rents relerved or granted ; as Rent- 
Service, Rent-Charge, Rent.Seck, 
Andhere of Rents; the feveral Kinds 

of them; how created, how tranf- 
ferr’d, viz. By Deed. How appor. 
tioned, how extinguifhed; what the 
ordinary Remedy to recover it, viz. 
Diftre/s. 

But of Difreffes, fee hereafter in 
Remedies, . 

2. Services Perfonal incident to Tenures; 
as, Homage Fealty, and Knights 
Service; what Services are entire 
what /everable. 

3. Advow/ons of all Sorts, 

Donative. 
Prefentative. 

And here of. Right of Patronage, 
Right of Founderfhip; how rai-- 
fed; how transferr’d; what In- 
cidents to it. 

4. Tythes of all Sorts, 

Perfonal, 
Predtal. 
And Mix’d. 

And here again of Tythes, their 
Kincs, their Difcharges, oc. may’ 
be referr’d hither, and that more 
properly than before. 

3 §. Commons | 


b 


The Analyfis of the Law. 


5. Commons of all Sorts; as Common 
of Effovers, arid of Paffure, appen- 
dant and appurtenant, for Cattle cer- 
tain, and for Cattle fans Number, 
Seperabilis Paftura; and what may 
be done by thofe Commoners, 

1. In relation to other Com- 
moners by Admeafurcment. 

2. In relation to the Lord by Di- 
ftre{s or Action, 

And all the Learning hereof may 
be added here, though we fhall 
meet with it again hereafter. 

6. All Kinds of Proficua capienda in 
alieno folo; as Herbage, Pawnage, Oc. 

7. All Kinds of Penjfions, Proxies (Pro- 
curations), Oc. 

8. Offices of all Sorts. 

And here of Offices, their Dittri- 
bution, what may be incident or 
appurtenant to them. 

g. Franchifes and Liberties of all Sorts, 
many of which have been before 
mentioned, and may be transferr’d 
hither. 

And here I fhall again fhortly diftri- 
bute them into thefe Two Kinds, 
VIX, 

y. Such as are Flowers of the Crown, 
and Part of the King’s Royal Re- 
venue, as Waifs, Strays, Felons Goods, 
Goods of Perfons outlaw’d, Prifage, 
Wreck, Treafure Trove, Royal Fifh, 

Royal Forfeitures, Fines, Ifnes, Amer- 

ciaments, Forefts, Oc. 

B 3 2. Such 
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2. Such as are not Parcel of the King’s 
Royal Revenue, but eithér lodp’d in 
him, or created by him, as Counties 
Palatine, Markets, Fairs, Tolls, Courts 
Leet, Hundred Courts, Liberty to hold 
Pleas, Returns of Writs, Bailiwicks of 
Liberties, Warrens, Ferries, and the 
like. 

And every one of thefe yield a large 
Field of Learning, viz. 

1. How they may be created or 
acquired. 
1. What are acquired by Pres 
{cription or Cuftom, 
2. What'in Point of Charter. 

2. Where one Liberty may be 
granted to the Prejudice of ano- 

ther, or not. 
3, How thefe feveral Liberties are to 
be wed; what their Nature, &c. | 
4. How they may be Jof, either by 
Nowufer, Mifufer, Nonclaim in Eyre. 
And therefore, though I have men- 
tioned thefe Liberties and Fran. 
chifes before, in relation to the 
King’s Voluntary Furifdiftion in 
creating them, yet the full Dif 
cuflion and Learning of every of 
them may be hither referr’d. 
40+ Villeims: And here that Learning may 
comein. Vide ante, Seé. 21. | 
11. Dignities, as Dukes, Marquiffes, Earls, 
Vifcounts, Barons, 0c. | 


And 
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And thus far touching Incorporeal Real Things 
Temporal. a ; 


Their common Incident is, That they pa/s 
not from one to another without Deed, And 
to thefe feveral Titles, may be reduced all the 
Learning of each Particular. : 


Sthtenhedbcstencieepeeeenns eases OETA OT, 
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Concerning Things Ecclefiaftical or 
Spiritual. 


Have done with Zdings Temporal, and 

come to thofe that are Ecclefiaftical or Spi- 
ritual: And though the Pofleflions of Kecle- 
fiaftical Perfons, the Offices; Courts, and 
Jurifdi@ions Ecclefiaftical, and Tythes alfo, 
inight come in under this general Head; yet 
becaufe thefe Things fall in the former Title 
under Temporal Things, and for that the Rule 
for them both is the fame, I fhall not need to 
repeat it here, only I will remove what before 
came under the Title Corporations, becaufe ic 
may be thought to come in more conveni- 


ently in chis Place. 


Ecclefiaftical Things are of Two Kinds, vi%, 


x. Such as are Ecclefiaftical or Spiritual 
in their Ufe. 
2. Such as are fo in their Nature, 
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I, Of the former Sort, are, 
Churches, : 
Chapels, 
Church-Yards, Ge. 
(Which lets in the Learting touching 
Repairs.) ' 


And thefe are of Two Kinds. 


1. Parochial, 
And here falls in, 
The Bosnds of Parifhes ; 
Relief of the Poor ; 
And other Parochial Charges. 
And thefe are either, 
x. In Right. 
2. In Reprefentation. — 


. Not Parochial ; as, 
Chapels of Eafe. 


Hi. Suchas are Ecclefiaftical in their Nature, 
are either, 
Dignities, or, 
~ Benefices, 


Ecclefiaftical Dignities are of Two Kinds, 
Vix, 


1, Superior; as, 
Archbilbopricks, 
Bifhopricks. 
2. Inferior ; as Digwities in Cathedral 
“Churches, as, | 
Dean, 
Chancellor, 
Preecentor. 
Eccle. 
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1. With Cures as, 
Parfonages, 
Vicarages, Orc. 

2. Without Cures as, 
Prebends, 

Ecclefiaftical Hofpitals, &c. 


And here the Learning touching thofe 
Matters, and alfo touching Vacancy by 
Pluralities, 

Alfo of Appropriations, Common Difpenfations, 
Qualifications, 

And Vacancy, by 
Refignation, 

Deprivation, 
Ceffion, 


So much touching Ecclefiaftical Benefices not 
obfervable fupra, Seé. 22, . 
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SEG T, XXVI. 
Of the Nature and Kinds of Properties. 


Itherto of the Kinds of Things, 1 come 

..4. now to confider the Nature and Kinds 

of thofe Properties or Incerefts. that Perfons 
have, or may have in them. 


The. Rights of Things. are diftributed ac- 
cording to the Nature of the Things them- 
felves; which are, Bae 

1, Perfonal. 
2. Real. 


The Right of Things Perfonal is: called Pro. 
priety, and under that will come thefe Confi- 
derables, wiz, 

a, Ti Kinds of thofe Rights. 

2. The Capacities wherein they are held. 

3. The Manner of their being acquir’d or 

transferr'd. 


E-The Kinds of thofe Rights or Proprieties, of 
Things are Three, viz, 
x. A Propriety of Acion, which is relative 
to all Things in Action. 
2. A Propriety in Pofeffion. 
3, A mix'd Propriety, partly in AAion, and, 
~ partly in Poffeffion. 
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__ if, Touching the Property of Things in 
Ation. 

This is an Interef? by Suit of Order of Law, 
to demand the Things themfelves, or Da- 
mages for them. 

But of this hereafter, when we come 

~ to Wrongs or Injuries, 


2dly, ‘Touching Propriety in Poffeffion : 
It is either, 
1. Simple and Abjolute. 
2. Special or Particular, 


1. Simple or Abfolute Property, is when a 
Man has it, and no other das or can have 
it from him, or with him, but by his 
own Act or Defaulr. 

2. The Special or Particular Property is of 

‘ Two Kinds, viz. 

x. Such as fome other has a concurring In- 

' tere? with him therein. 

2. Such wherein, though-#o other has 
any concurring Intereft with him, yet 
his Property is but temporary, and 
vanithes by certain Accidents or Oc- 
currences. 


~The former Kind of thofe Special or Particu- 
Jar Properties are very various, viz. 

1. The Incereft that a Man shas by 
Bailment. 

2. The Intereft he has in Goods 
pledged: Or, 

3. The Intereft he has in Goods con- 

» ditionally granted, 
tie : 4. The 


ens 
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4. The Intereft he has in (Things di- 
ftrain’d, or) a Diftrefs. 

s. The Intereft of Goods demis’d for 
a Term. 


The Second Kind of Special Property, where. 
ia though no other has a Properry, nor 
indeed are the Things in themfelves ca- 
pable of any (certain or fure) Property, 
yet a Man by certain Contingents or 
Accidents may have a Temporary Property 
in them ; fuch are Things Fere Nature, 
wherein a Temporary Property may be 
Jodg’d upon thefe Grounds, viz. 

1. Ratione Impotentia, as in Young Birds 
‘io a Neft upon my Tree. 

2. Ratione Loci, as Conies and Hares 
while in my Ground, 

3. Ratione Privilegii, as of Birds or 
Beafts of Warren while within my 
Warren, and Swans within my Li- | 
bertye 


34ly, Touching A4ix’d Properties, i. ¢. part. 


ly in Adtion, and partly in Pofleflion: They 
are Annuities; wherein a Man may have a 
Perfonal Inheritance. 


Thus far of Property or Right in Things | 


Perfonal, 


If. The Second Thing propounded, is the 


Capacity wherein a Man may have them; and | 
that is double: 


x. In Fare proprio. 
2. In Fure alterins. 
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And this latter is of Two Kinds; 
1. Asa Body Politick. 
2. As Executor in Right of the Te- 
ftator. 


fil. The Third Thing propounded is, The 
Manner of the Acqueft, or Tranflation of Pro- 
perty... And becaufe both of thefe will be 
much of one Confideration, I fhall join them 
in the Courfe of my Diftributions. 


Perfonal Things, either in Ation or Poffef: 
fion, may be acquir’d or transferr’d Three 
Ways: 

1. By Ad in Law. 

2.. By A& of the Party. 

3. By a Mix'd A&, confifting of both. 


SECT. 
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SECT. XXVIL 
Of Acquifition of Property by A in Laiv. 


L ® Bo LS Acquifition by AG in Law may be 
many Ways, viz, 


1. By Succefion, whereby Properties are 
transferr’d to the Succeflors of fuch a 
Corporation by Law or Cufom, which hag 
a Power to receive Perfonal Things in a 
Politick Capacity ; as 

1. A Sole Corporation, by Cu/Fois. 
2. An Aggregate Corporation, by Cérm: 
mon Law, 

2. By Devolution, viz; 

To the Executor, 

To the Ordinary, 

To the Adminiftrator, 

To the Husband by the Intermarriage; 
#.e. As to Perfonal’Things in Pof= 
feflion, but not as to Perfonal 
Things in AGion; 

3. By Prerogative, whereby they dré giver 
to the King, or to fuch ashave the King’s 
Title by Grant or Prefcription ; as, Waif, 
Stray, Wreck, Treafure Trove, 


4. By Cujtom; as in the Cafe of Heriot Cu- 
fiom, and Heriot Service, Mortuaries, Heir 
Looms, Foreign Attachment, Affignment of 
Bills of Exchange, 


g. By 
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5. By ‘Fadgment, and Execution thereupon, 
which in the Café of the King extends as 
well to Things in Adtion that have a Cer- 

_ tainty in them (as Debts), as to Things 
in Poffefion. But in the Cafe of a Com- 
mon Perfon, only as to Things in Poffeffion. 

And this by, 
1. Fieri Facias : Or, 
2. Elegit. 


6, By Sale in Market-Overt. 


SECT. XXVIIL 


Acquifition of Property by At of the Party, 
and Mix'd AG. J 


I. Cauificion of Property by A& of the 
Party, may be Three Ways, viz. 
1. By Grant, 
2. By Contrad. 
3. By Afignment, - 


And herein is confiderable, 


1, That in the King’s Cafe it extends as 

- well to Things in AGion asin Pojfe/- 
fion, for Debts may be affign’d to him, 
or 4y him. 

2. In the Cafe of other Perfons, only 
Things in Pofefion are affignable. 


Il. Ac. 
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IIL. Acquifition thereof by a Mix’d AG, part- 
ly by Ad of Law, and partly of the Party. 


And thus Things in Action, as well as in 
Poffeffion, are transferrable Two Ways. 

1. By AG of the Party, with Cufform coope. 
rating, 

Thus a Bill of Exchange is affignable. 

2. By Operation of the Law, concurring 
with the 4c cr Default of the Party; as, 
Forfeitures of feveral Kinds, viz. 

1. By Oxtlawry in a Perfonal Action, 

2, By being put in Exigend in the Cafe 
of Felony. 

3. By Attainder of Treafon or Felony. 

4. By Motion tothe Death of any Per- 
fon ; as Deodand. 


And thus far concerning the Rigéts of 
Things Perfonal. 


SEC T; 
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SECT. XxIx 
Concerning the Rights of Things Real, 


Now cometo. the Rights of Things Real: 
And herein T fhall hold this Method. 
T'thalt confider the Rights of the Things 
themfelves; or. the various Interefts. and E/ates 
o1,/The different Nature of Eftates or Inte- 
refts in Things Real, in relation to, 
x. Their Nature and Extent. 
ron 20 Their Limitation or Qualification, 
“<2! 'The’ different Relation “of thofe Eftates, 
with refpec to the Poffefion. 
3. The different Qualities thereof ih refpec 
of the Perfons having the fame. ~*~ 


Bil, As to the Difference of E@ates;: with 
relation to their Nature and Extent, they will 
be divided into, eee 

. 1) Eftates by the:Gourfe of the. Common 
Law, ver : 

2. Eftates by Cuffore or Copyholds, 


Eftates by (Courfe of) the Common Law 
are divided into, 

x. Eftates of Inheritance. 

2 Eftates le/s than Inheritance. 


G E fates 


Si 


Vide 
Se. 32. 
pag. 9te 
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Ejfates of Inheritance are, 


1. Fee-Simple. 
2. Fee-Tail. 


rey 


SECT. XXX. 
Of Eftates in Fee-Siniple and Fee-Tait: 


Firf, F an Eftate in Fee-Simple; wheres 
in is confiderable, __ 
x. The Extent and Nature of the Eftate. 
2. The Quality incident thereinto. 


x. As to the Extent and Nature of the Eftates 
Te is an Eftate to a Man and his Heirs for 
éver, And a Fee.Simple is either; 

x. Abjolute, ; 
2. Limited or Qualified, 


An Abjelute Fee-Simple is fach 2§ hag no 
Bounds or Limits annexed to it, and is 
an Eftate to a Man arid his Heirs abfo. 
lutely for ever. 

A Limitted or Qualified Fee.Simple is fach as 
has fome Collateral Matter annex’d to it, 
whereby it is made by fone Means de. 
terminable, wiz. 

By Limitation, ot, 
By Condition, 


2, The 
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2. The Quality of an Eftate in Fee: Simple is, 
That ici tranfiniflable in the very Nature 
of the Eftare:; 

1. To the Succe(for i in Bodies Corporate by 
. a@ Right of: Succeffion,. 
2. To the Heir in the Cafe of Perfons Na 


. tural by De ie cent. 
. 3- To any of 1 Perfon by Alienation, 


As to the foriner. of thefe, 
The Nature of the Corporation directs 
__ the Rule of Sacceffion, 
As to the Second, 
The Rules of Defcents are direaed; 
1. By Cufom. 
2. By Common Law, 
1 By Cuffore as, 
Fo all ghesSems:i in ‘Gavelhind. < 
To the Younget in Burrow Englifh, ae 
2. By the Common Law, wherein the Rules 
, of the Common Law give the Direction, 
But of this more at large in Seé#. 33: 


: The Second Eftate of inbcrledine is Fee. 
7 ‘ail. 


And ae Mi are Jikewile chitwniatis) 
1, The Nature and: Extent of the Effate. 
2. The Incidental Qualities thereof. 


1. As to the Firft of thefe, 

The Manner of its Limitation j is that which, 
| defines and circumfcribes it: Atnd that is 
| either, 


1¢ 
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1, General; when an Eftate is given to 
~) we ®one, and the Heirs of his Body ¢ 
‘ the Heirs Male of his Body, or the 

Heirs Female of his Body. 
2, Special; as when it is limited to a 
Man, andthe Heirs of his Body by 
fuch a Woman} or ¢ conver{o, 
And here falls in a Confequent'of fach 
a Limitation; namely, 
An Effate Tail after Poffibility of 
Iffue exting. 


2. Asto the Incidental Qualities, ot Qualities 
incident to fuch an Eftate, they are, 
.o"". Inrelation tothe Hereditary Tranf- 

milfion thereof. 
2. In relation to the Alienation 
thereof. 


r. In relation to the Hereditary Tran{- 
miffion thereof! The Rules of De- 
{cent dite the Manner of it. 
2. In relation to the ‘Alienation thereof. 
| Regularly by the Stat. De Donis Con. 
dittonalibus they have no Power of 
aliening, fo-as'to bar the'Ifue, Re- 
verfion, or Remainder, 
Aad thetéin are confiderable, 
~ as What Alienations are void by his Death, 
either, 5 
1. By the Stat. De Donis Conditionali~ 
US. 
_ 2+, By the. Stat. ia Hf. 7. of Join. 
“tréffes. iw 


> 3. What 


The Analyfis of the Law: 85 
2. What Alienations are wordable-onlyg 
VIS. 
By Entry. 
By Afion, 
By Suit. ‘ 
And therein of Difcontinuances. 
3, What Alienations bind the IMfue in 
Tail, but not the Revertioner, viz. 
1. A Fine with Proclamations, by 
Stat. 4 H.7. 
2, A Leafe for Three Lives, ec. 
and accuftomable Rent, by. Stat. 


32 H. 8. 

3 genres of Treafon, by: Stat. 
33 H. 8. 

4. "A Warranty Collateral, Lineal, 
with Affets. 


4. What Alienations bind both the fue 
and the Reverfion, viz. 
A Common Recovery purfuant to 


Law. 
And here of Common Recoveries: 
Their Kinds ; 
Their Effeas, 


G 3 SECT: 


es) 
ir 
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SECT. XXXL 


Of Effates at Dieses Lew, fs thar 
Loberitance. 7 eH? 


Pai {aid Efe are cophiderable like- 
wife : 

1. In their Nature and Kinds. 

>. In their Incidents. . 


L In seats Nature and Rinds, they are cis 
ere 
. Eftates of Freehold, 
= Eftates Lefs than Freebold. 


x. Eftates of Freehold are again divided i into, 
' 1. Such as arife by AG of Law. °° ': 
2. Such as arife by Ac of the Party. 


Freehold Eftates arifing by Ag of Law are, 
‘& Tenant by the Curtefy of England: 
2. Tenant in Dower. © 
And hereof the: Learning of both thefe. 


Freebold Eftaces arifing by AG of the Party 
‘are, 
I. Tenant for his own Soot Which i is 
: either, 
x. Simply fo Or, 
3. Witha Privilege annex’d; as, 
‘ Tenant. after Poff ieiity, De ~~ 


Supra, 
+ Tena 
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2. Tenant Pur auter vie. 
” And herein of Occupancy, 
- General, 
Special. 
As alfo of Effates limited to one, 
and his Heirs, Pur auter vie. 
2, Eftates Jes than Freehold are of Two Kind: 
“" «yy Certain, 
2. Incertain, 


q. Efftates lefs than Freehold certam are, 
' Leafes for Years. | 
- And here alfo of Leafes by Stat. 
Merchant, Scat. Staple, and Elegit. 
And likewife the Learning of Extents, 
Re-extents, Audita Querelas, Ove. 
2) Incertain Eftates lefs than Freehold are, 
Tenants at Will, 
Thefe are determinable at the Wi 


of either Party. 


II. The Incidents to all thefe particular 
Eftates, except Tenancy at Will, are thefe, viz. 


x. They are transferrable from one to ano- 
ther, unlefs particularly reftrain’d, 

By Condition; or, 

By Limitation, 


They are forfeitable. : 

‘And here of the various Forfeitures of 

' particular Eftates ; as, | 
"4g. Such as give a Right or Title of 

- Entry to him in Reverfion. 
2. Such as give a Remedy by Action, 

* as, Waft. 
~ And here of the Title 27. 

bs G4 SECT, 
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SEC T.  S@ak 
Of the Diftinttion of Rights of Eftates, 


with relation to the, Poffe(fion. 


Vide Aving gone through the feveral Kinds 
§ H and Natures of E/tates both ar Common 
Law and by Cultom, I come now in the fe. 
cond Place to. the warions Relations that thefe 
Eftates have to the Poffeffions which gives feve- 
ral other Determinations unto the Rights that 
Perfons have to them. . : 


Thefe Ejtate before mentioned, and the 
Rights thereupon, are either, 
1. Such as are in Poffeffion. 
2. Such as are not in Pofleffion. 


x. The Right of Eftates im Poffeffion'y is 
where there does interpofe no Eftate or 
Intereft between the Right and the Poffe/- 
fion of the Thing; as, : 

Tenant for Life in Poffeffion. 
Tenant in Fee in Poffeffion, &e. 


2. The Rights that are nat. immediately. in 
Pofejion, are either, 

1. Where the Time of their Enjoy- 

ment.expects the Accomplifhment 


of fomething elfe that muft antecede 
if, 


2. Where 
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2. Wherethe Right or E/fate perchance 
is immediately in the Party ;, but 
“the Poffeffion thereof is removed or 
detain’d by another. 3 


I. As to the former of thefe, they are of 
feveral Kinds, viz. : 

1. Reverfions; which though a prefent In- 
tereft, yet flands in a Degree removd 
from. the Poffeffion till.the particular 
Eftate be determined. 


is 2 Remainders. ke 
3. Future Interefts of Terms for Years. 


4. Contingent Interefts; or Interefts or Eftates 
limited to take Place upon a precedent 
Condition. 

This is frequent in Cafes, 
1. OF Accrewers, 


2. OF Contingent Ufes. 


5. Eftatesfubje& to a Condition of Re-entry, 
wherein he that has the Benefit of the 
Condition, tho’ he has an Eftate in the 
Condition, yet he has nog the Land till 
the Condition broken, and a Re-entry. 


Il. As to the latter of thefe, viz. Where 


the Effate is divefted, or removed, or detained, — 


by another. . 


This gives Two new and additional Deno- 
minations, vz. 
~ x, A Title of an Effate. 
2. A Right of an Eftate. 


2 A 
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¥. Title of an Effate, is where a Man has 
not yet the Poffeffion, but has a Title ¢o 
have it, by reafon, 
“t. Of a Condition broken. 
2. OF a Title of Entry given by For. 
feiture. = Fe 
3- OF a Title of Entry by reafon of 
~ Acts of Parliament. 
As Title of Entry for Mortmain, 
For Affent to a Ravifher, @&c, 


2. 4 Right of an Eftate, is where a Man is © 
put out of his Eftate by the Wrong of 
another, . 
_ Hereby, though he has fill the Righe 

to have the Eftate he had before, yet 
he has not the Eftate it felf in Pof- 
feflion. = : 
And thofé Rights are of Two Kinds, 
I. Remediable, And, 
2. Remedilefs, 


x. Remediable Rights are of Two Kinds : 
wiz, They are remediable, either, 
I. By Entry, which is call’d a Right of 
Entry, 
2. By Aition, which is call’d a Right of 
“Action, And thefe are, 


a. In cafe of Ufurpation of Advowlon. 

2. In cafe of a Difcomtinuance by Tenant in 
Tail, dc. = 

3. In cafe of a Diftifin or Abatement, anda 

_ dying feized by fuch Diffeifor or Abator, 


and a Dilcent to his Heir. 


And 
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And here all the Learning of 
"Entries Congeables 
Difcents que Toll Entry; 
Continual Claim; 
Infants, when bound, oe. 


2. Remedile 3 Rights are where the Remedy 
is taken away, though the Righr remains; 
" Which may be either, | 
“x. By Warranty, Collateral ox Lineal, with 
Afters. / | 
- And here comes in the Learning of 
Bars and Rebutters by Warranty. 
2. By Nonclaim upon a Fine. ae 
3. By Limitation of Time. By the old, 
» or the later Statutes, introduced in 
fiuch Cafes, vig, 32 H.8. 21 Fac. 1. 


til. The Zdird Thing I propounded, was pia, 


the different Qualities and Relations in re- 
gard of the Perfons having the Eftace, 


"And thefe are, 
"4, Sole Zenants. 
2. feintenants. 
3. Tenants in Common. 
And here comes in the Learning of each 
rob chele. 
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CHA P. XXXII. 


Touching Acquifition and Tranflation of 
Eftates in Things Real. Firft, By Ad 


in Law. 


Rec far have I gone in a Defcription 
of the various Natures, Reiations, and 
Kinds of Eftates; and now I come to the 
Manner or. Means of their Acqueft or Tran- 
flation. 


And an Eftate or Intereft is thus tranflated, 
CV1Z. 
I. By A of Law. 
2. By Means of the Party. Vide prox’ Sel. 


x. By 4& of Law there is a various Ac. 
quifition of Things, according to their feveral 
Natures, viz. 


t. Of Things Real that are Chartels. 
2. OF Things Real that are Freebolds, 
3. Of Things Real that are Inberitance. 


1. As to the Acqueft of Chattels by A& of 
Law; though they are Real, they are of 
the fame Kinds as Things Perfonal. There. 
fore vide ante Seé. 27. 

er Only with this additional Exception , 
That Chattels Real go not to the Husband 
inamediately by the Marriage, unlefs he 
furvives the Wife. : 

2. As 
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2. As to the Acqueft of Eftates of Freehold 
by A& in Law, ‘there is only the ‘Title 
Occupancy which here comes in, 

And that is eitherd * Fann. 
pecial 
..3. As to. Matters of Silman the Titles 
of Acquefts therein. by Law ‘fem to be 
_ of 'Two.Kinds,, viz. 
‘= »¥,,Such. as is applicable. to “all Eftates 
of Inheritance, viz. Defceur. 
2. Such as is applicable only to the 
Avquatt of Rates's in Papsaephe. 


1 The AG in [8 saa to*the Ac- 
queft of all Eftates of Inheritance; Defcent, or 
Hereditary Succeffion... . 


And this is either, . 
1, Of an Eftate Tail,” 
2, Of an Eftate im Fee-Simple, 


Touching the Defcene of “Efates Tail; 
the Manner of the Zimitation directs the 
~ Defcent as aforefaid. 


Touching the Defcent of Fee-Simple, Two 
~~“ Things are confiderable, Vik, 


1-:The Rules of the Defcent.i it felf. 
2. The Burthen or Gharges that lie upon 
the Heir that takes by. Defcent. 


1. The Rules of Defcents of Fee-Sizaple are 
directed, either, 
I. By Cuftom ; or,” 
2. By Common Law. 


The 


“i 
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The Direétion of Deftetits by Cu/fom is 
Various; as, | ; ; : 
Sometimes toall the Sons, as Gavel- 
‘kind. _ : . 
Sometimes to the youngelt Son, as 
Burrow Englifh. : 
Sometimes to the eldeft Daughter, 
or youngeft, dc. a5 fome Cufto- 
mary Lands. 

The Direction of Defcents by the Common 
Law, and the Rules thereof, are di- 
Vers, i%, 

x. Relating to the Quality of the 
Perfons i, the rine . 
Afcending, 
Defcending, 
And Tran/verfal. 


2. In relation to the Number of. 
Perfons inheriting, viz. 
One, if ic be a Male, is Heir, 
All, if they are Females. © 
And here the Learning of Parcen. 
ners and Partition. 
3- In relation to the Jvspedintents of 
the Defcent ; as, 
Megitimation, 
Half-blood; 
Attainder, ; 
Or Corruption of Blood, 


5 2. The 


The Analyfs of the Lig = gg 


2. The Burthen upon the Heir: How and 
where chargeable. ial 
x. With the Debt or Covenant of the 
. Anceftor. 


2. Wh the Warranty of she Ance- 
or. _ 


_ Ii. The Second Kind of Means of Acqui- 
fition by A& in Law, refers only to E/fates ix 
Fee-Simple ; as, 

Firft, By Prefcription or Cuftom s whichis, 

i. Of Things in Grofs and Subfantive : 
And thus a Right of an Jncorporeal Inbe- 
ritance is gainable, 1 Sat 

2. Of Things incident and appurtenant. ~~ 
And here of. Prefcription or Cuffom; the 

Nature, Kinds, and Effeéts thereof. 


Secondly, By Ejcheat ; which is either, 


x. For Default of Heir. 

z. For Attainder of the Tenant, viz; 
For Felony, to the Lord. 
For Treafon, to the King. 


SECH 
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2 2 


$B C°t. XxxIv, © 


Couctrning Acquefts by the Means of the 
Party. And Firfi, By Retord. 


; Eg ueles of Ejpates by the Meals ‘of the 
x be Party himfelf may be of Two Kinds, ° 


Vi%, 
1 By Wrongs, .. 
2. By Right or Title. 


-y Acquifitionsby Wrong ate alfo of Two Kinds, 
Wik. 36 ecb 
roeBy Wrong to‘a:Chattel ;'as- °° - 
Hyeclment of Farm yo. “Teh 
osky ed ment of Gardeou al 
2. By Wrong to.a Freehold; as,. . 
Abatement ; ——" 
Difeifin isi to slut 107 «x 
Lntrufion; dito isbrisnA 10 
UOfurpation, tyioF ari a3 ooo 


Acquifition by Right or Title, is likewile of 
Two Kinds: 
1. By Conveyance. 
2. By Forfeiture. 


Acquifition by Conveyance. Here may be 
brought in all the Methods and Courfes of 
Affurances and Conveyances of Lands, which 
lets in the moft ample and confiderable Pare 
of the Law. 


3 Con. 
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Conveyances therefore are of Two Kinds: 
1. By Matter of Record, 
2. By Matter in Pais, 


1. By Matter of Record, they are eithers 
1, By Fine, 
2. By Common Recovery, 
3. By Deed enroll'd, 


1. By Fine, wheré comes in all that 
Learning, viz. ; 
1. Their Kinds. 
2. Their Effects. 


Their Kinds are in general T wo, viz. 
1. Fines at Common Law. 
2. Fines with Proclamations, 


And here of their Kinds in /pecial, 


Their Effects ; 
1. In relation to bar Privies, or 
Conveyance of Eftates, 
2. In relation to Strangers, Non- 
Claim, 


2. As to Common Recoveries, therein are 
confiderable, 
1. Their Kinds, with treble, double, 
or fingle Voucher. 
2. Their Effects: 
1. In relation to transferring or 
barring Eftates in Fee-Simple. 
2. In relation to barrisg Eftates 
Fags Remainders, Reverfions, 
doy. 


H 3. As 
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3. As to Deeds enroll’d, they are of Three 
Kinds, viz, 


1. Deeds enroll’d by /pecial Cuftom, 
as in London, 


2. Deeds enroll’d at Cormon Law, 


3. Deeds enroll’d in Purfuance of 
the Stat. 27 H. 8. or Bargain, and 
Sales enroll’d: 


Whereof hereafter. 


SECT. 
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SEC Finke. 


Concerning Conveyances by Matter in Pais. 


And Firft, Of Deeds. 
Corners by Matter in Pais are of Two 


inds, viz, 
1, Conveyances without Deed. 
2. Conveyances by or with Deed. 


I. Conveyances in Pais without Deed, are 
either, 
5 OF Chattels s or, 
2. Of Freebolds, 


1. Of Chattels; as, Leafes, or Extents of 
Land, and may be either, 
By Grant or Affignment ; 
By Parol; 
By Exchange; Quvere. 


+4, OF Freeholds of Lands by Livery. Of 
this hereafter. 


II. Conveyances in Pais with or by Deed. 
Here we may confider, 
1. Of the Nature of Deeds themfelves. 
2. OF their Effect or Efficacy in relation 
tO, 


Acquiring 
Transferring CE thates. 


eae Con. : 


IF 


100 The Analyfis of the Law. 


Concerning the Nature of Deeds, they 
are confiderable : 


x. Simply in themjelves : 


And here the whole Learning of Deeds, 
viz, 

Of the Partics thereto, and their 
Names. 

Of the Kinds of Deeds, wiz. Inden- 
ted and Poll, 

Of the Parts conftituting Deeds: 
Sealing and Delivery, ce. 


2, With relation to the Pafling of Eftates; 
and fo they are call’d, 
Charters, 
Grants, 


Feoffiments. 


1. Deeds /mply confider’d: 


x. Their Confticuent Parts, Sealing 
and Delivery. 

2. The Parties to thems Grantor and 
Grantee, c. their Names, cc. 

3. Their Kinds, Indented, and Poll ; and 
the Effeés refulting from both or ei- 
thers 

Particularly of Ejoppel, 


2. Deeds confidered with relation to their 
Ufe, efpecially in Grants, Feoffments, 
and other Conveyances. 


And 
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And herein we confider, 
1. Their Kinds. 
2.. Their feveral Parts. 


As to the Kinds of Deeds, they are either, 


1. Such as have their Efficacy without the 
‘Adjun& of fome other Ceremony. 

2. Such as to their Effeéts require another 

- Ceremony to be joined with them. 


I. As to the former of thefe, they are of 
Three Kinds : | 
Grants ; 
Releafes ; 
Confirmations. 


x. As to Grants: There are many Things 


that are of an Incorporeal Nature; as, | Ad- 
vowons, Tythes, Liberties, Commons, Oc,] 
that, 


x. Cannot pals. from one to ano- 
ther by AG of the Party without 
Deed. Yet, 

2, Pafs by Deed without any other 
Ceremony requifite. 


2. Asto Releafes, they are of feveral Kinds ; 
VIB. 


1. Releafes, whereby the Thing relea- 
fed is extinguifd in the Poflefflion 
of the Releafee; as, Rights, Com- 
mon, Seigniories, Rents, ge. and 
other Profits iffuing out of Lands 
by Releafe to the Tenant. 

H 3 2. Re- 
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2.: Releafes whereby an Effate is tranf 
ferr'd, which is either, 
1, By Mitter le Effate, as of one 
Jointenant to another, 


2. By Encreafe or Enlargement of 
the Eftate, being made by the 
Reverfioner to the Leflee in Pri- 
vity, with a ptenlarging Words, 


3. As to Ccnfirmations, they are of Two 
Sorts, wiz. 


3. Corroborating the Eftate of which it is 
made; as, Dean-and Chapters con- » 
firming the Grant of the Bilhop ; 
Patron and Ordinary confirming 
the Grant of the Parfon ; or the 
Diffeiffee that of the Difleifor, 

2. Enlorging the Eftate with apt Words, 

as, in cafe of Relesfe. 


If. As to the other Sort of Deeds that re- 
quire a Ceremony concomitant with them, 
to make them effectual, viz, 


1. A Livery of Seifin in the Cafe of a Feoft. 
ment, though by Deed, 
“And here comes in all the Learning 


af Livery, Letters of Attorney to make 
Of receive it, cre, 
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2, Attornment requilite io Cafes of Grants, 
of Reverfions, Remainders, Rents, Seig- 
niories. 

‘And here of Attornments, how, by 
whom, and when to be made. 

And the feveral Effects thereof, wi. 

1; To create a Privity of Diftre/s or 
Aétion, as in the Cale of Fines, Quid 
Furis clamat, Quem Redditum reddit, 
Per qua Servitia. 

2, To pafs the Intereft , as in cafe of 
Grants, fingly by Deed. 


Thus far of the Nature of Deeds in re- 
ference to the Acqueft of Lands. 


But there are befides this, in relation to 
Deeds paffing Lands, {everal Parts that ufually 
occur in Deeds, and which take up large 
Titles, viz. 


1. The Parties,and therein their Names, and 
Names of Purchafe ; as, Grantor, Grante, 
Feoffur, Feoffce. 

2, The Premiffes of the Deed; contain- 

' ing, 

1. EffeQual Words to pafs the Intereft, 
as Grant, Enfeoff Cre. 

2. The Thing granted, which takes in 
the whole Lite of Gomprize, and Nient 
Comprive, Vix. 


Hi 4 1. By 
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1. By what Names Things pals: 
2. What Things are comprix’d with- 
in the Grant, viz. 
1. Things in Grofs. : 
2. Things parcel, | 
3. Things incident, appendant, 
appurtenant, cc. 


3. The Habendum of the Deed, which li 
mits the Eitate; and what Words are apt 
for chis. 


4. The Referwation or Reddendum; and what 
fhall be faid a good Refervation, 


sj: The Covenants; which are of Two 
Kinds: | 


aff, Covenants perfonal, and their Expo- 
fition. 
And here of Covenants s as, 
1, What thall pafs with the Land, 
and what not. 
2. Their Expofition, 


adly, Covenants real, which is War- 
ranty. 
And here of chat Learning; as, 
a. What their Kinds; ; 

General, 

Special, 

Lineal, 

Collateral. 


2. What 


The: Analyfis of ‘the Law. 105” 
2. What their Effeés : 
1. By Way ot <étion, Voucher, 
Warrantia Charte. 
2. By Way of Bar, or Rebutter_ 


6. The Condition or Defeafance. 


And here all the Learning of Conditions 
and Limitations: And incident to this, 
Learning of Deeds falls in thofe Two 
great Titles, wiz. 

1. Monjftrance de Faits, or where 
Deeds are neceflary to be pleaded 
or fhewn: - 

2. Expofition de Faits; which is full of 
infinite Variety, according to the 
Texture of Deeds, and their 
feveral Claufes. 
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S ECT. XXXVI. 
Of Conveyances by Force of Statutes. 


AS D thus far of Conveyances according to 

the Courfe.of the Common Law, and 
now I proceed to Conveyances, according unto, 
or by Force or Power of Ads of Parliament. 


Conveyances according to or by Vertue of 
Aéts of Parliament, are of Two Kinds, viz. 


x, By Way of Bargain and Sale, according 
to the Stat. 27.H. 8, 


2. By Way of Uf. 


And this latter Way is either, 
1. With Tranfmutation of Poffeffion ; 
as, 
By Feoffment or Fine. 
2, Without Tranfmutation of Poffef 
fion ; 
By Covenant to ftand feized. 


And this is a large Field, for all the 
Learning of Ufes come in here; as, 
OF Confiderations fafficient to raife it. 

Contingent Ufes, &e, 
How deftroy’d; 
How revived. 
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3. By Way of Devifi. 


And here all that voluminous Tile of 
Devifes, and the Incidents. thereto, 
may be introdue’d. 


SECT. XXXVI. 
Concerning Cuffouary Eftates. 


HUS far of Efates at. Common Law; we 
come. now to Cuftomary Effates, viz. Te- 


nant by Virge, or by Copy of Court-Roil. 


And becaufe this is a fpecial Kind of Cuffe- 
mary Eftate, and J fhall not have again to do 
with it, I fhall fhortly confider shale Two 
Things, Vib, 


1. The Nature or Kinds of Eftates gran- 
-table thereof. 
2. The Incidents relative thereunto. 


1. Touching the Nature of Eltates grantable, 
the Cuftom directs 3 it, 


For by Cu/tom it is grantable, 

1. Iu Fee Simple, 

2. In Fee Tail: And here of the Ex- 
tailing Copybolds, where it may be, 
and how barred. 

3. Mor Life or Lives, 


2. Touch- 
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2. Touching the Incidents relative to Copy- 
holds, they confift either in, 
[1. Modes of Acquiring: Or, 
2. Manner of Transferring. | 


Touching the Transferring the Intereft of 
the Copyholder, it is done, 


x. By Hereditary Defcent : And here of 
what Effect or Ufe the Heirs Ad- 
miffion is. 


2, By Surrender; which is either, 

x. In Court. 

2. Out of Court, into the Hands of 

- the Lord, the Steward, Cufto- 
mary Tenants when warranted 
by the Cuftom. 

And the Ejfe# of fich Surrender ; 
where, when, and how it muft 
be prefented. 


The Leagning concerning Copybolds is grown 
very large, and takes in very many Particulars: 
For Inftance; 

1. Who is Lord to make a Grant or Admit- 

tance: What a Dominus pro Tempore, or a | 
Diffetfor, may do therein. 


2. Who is a Steward to perform that Office, © 
and his Power therein. 


3. What fhall be faid a Copyhold Adanor, or 
a Copybold Court, to enable fuch Grants. 


4. What | 
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4. What fhall be faid a Forfeiture of aCopy- 
hold Eftate : 
By Waft ; 
By Alienation; 
By Refufal to perform Services. 
Who fhall be bound by fuch Forfeiture. 
Who hall take Advantage of it. 
What fhall be a Difpenfation with it. 


Befides which, there are very many more 
€Confiderables will fail under the Title of Cz- 
fromary Eftates, or Copyholds, 


SEC T. 
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§ ECT. XXXVIII. 
Of Tpanflation of Property by Forfeiture. 


i Now come to thole Zranflations of Ejfates 

which happen by Defaule of che Tenant 

in Fee-Simple, viz, fuch as are Forfeitures of 
his Eftate. 


And thefe are of feveral Kinds: 
1. Forfeiture by Attainder; either, 


xf, Of Treafon, which gives the Land 
to the King by the Common Law. 
(And this lets in all the Learning 
touching Offices, Petitions, ec.) Or, 

2dly, Of Felony; whereby. it elcheats to 
the Lord; whereof. before, Seé. 


2. Forfeiture by Purchafe in Mortmain with- 
out Licence, whereby it goes to the 
Lord. ; 


. Forfeiture by Ceffing from doing his Ser. 
vices per Biennium, (And here comes in 
the Learning of Cefiins.) 


4. Forfeiture by Alienation, contra Formam 
Collationis. 


Ww 


. B.Crr. 
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SECT. XXXIx 
Of Wrongs or Injuries. And Firft,. Of 


Wrongs to Per fons. 


T Come now from the Confideration of 
Rights or Fura, to confider of Wrongs Or 
Injuria ; wherein I hall take this Order, viz, 


Firff, I fhall purfue the feveral Natures of Ine 
juries, as they are feverally applicable to thofe 
Things which are the Subjeéts whereto the 
feveral Rights aforefaid are adherent. 


Secondly, Becaufe it .will bea fhorter and 
plainer Way to mention the feveral Natures 
of the Remedies applicable to the feveral Kinds of 
Injuries, or Wrongs, 1 {hall mention thole AGions 
that are applicable to the feveral Injuries, to. 
gether with the Injuries themfelves; leaving 
the farther Explication of the Manner of Ap- 


plication of chofe Remedies unto the Third | 


and Proper Head, concerning Reliefs or. Re- 
medics, 


As to Injuries, or Wrongs, they are of Two 
Kinds, viz. 


1. Such as are of Ecclefiaffical Conuzance. 
2. Such as are of Temporal Conuzanee. 


Such 
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Such as are of Ecclefiaftical Comuxance, ate 
either, 

x. Criminal, 
2. Civil, 

1. The Wrongs Criminal of Eeclefiaftical 
Conuzance, are fuch as are Publick Scan- 
dals and Offences, wherein the Judge Ec- 
clefiaftical proceeds, either, 

x. At the Profecution of fome Per- 
fon: Or, 
2. Ex Officio, c» pro falute Anime; as, 
In Cafes of Adultery, Fornication, In- 
ceft, Propbanation of Sacred Things, or 
Times, (or Places,) Bla{phemy, Here/y, 
and divers others. 

2. Wrongs Civil of Ecclefiaftical Conuzance, 
are of thefe Kinds, wz. 

1. Defamation in fome Particulars. 

2. Tyebes, their Right, Subltraction, oc. 
as alfo Oblations, Mortuaries, Penfions. 

3. Caufes of Spoliation in relation to 
Benefices Ecclefiaftical, 

4. Matters of Matrimony and Divorce. 

5. Wills or Teftaments, and Adminiftra- 


tions, 


Thofe Wrongs that are of Temporal Conu- 

xance, are of Three Kinds: 

x. Such as are of the Conwzance of the Ad. 
mirals Court; as, Piracy, Depredations, 
and Wrongs on the High Sea. 

2. Such as are of the Con/table and Marfhal's 
Court s as, Ufurpation of Coats of Arms, 
Matters of Precedence, &c. 

3. Such 
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3. Such. as are of the Conwzance-of: the 
Common Law Courts, 


This later Head is very large and exten. 
five; but in general, may be divided 
into Two Kinds: * 

x. Such as are Criminal or, Publick, 
wherein the Wrong. Doer is _pro- 
ceeded againft Criminsly. And 
thefe are to be diftributed under 
the ‘Titles of Pleas of the Crown, 

2. Such as are Civil or Private s 
wherein at the Suit or Profecution 
of che Party injur’d, he has Repa- 
ration or Right done. 


Touching Injuries to Civil Rights or Interefts, 
they muft be diftributed according to the fe- 
veral Natures and Kinds of thofe Rigéts which 
by thofe Wrongs are injurd: And fince we 
have already before confider’d of Two. Sorts 
of Rights, viz. Rights of Perfons; and Rights 
of Things, 1 hall begin with thofe Wroxgs that 
relate to the Rights of’ Perfons. 


And fince in, the Diftribution we. have 
made of the Rights of Perfons, we have. ob- 
ferv'd, That the Rights of Perjons have a dow- 
ble Confideration, viz. | . 
1. One Abjfolute, in reference to the Perfon 
himfelf. And, \.. . 

2. Another Relative, with Refpect to the 
Perfons related tohim. °° 

We thall diftinguith Wrongs accordifigly. 


A Wrongs 
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Wrongs therefore of Common Law Conu- 
zance, which are Private or Civil, are fuch as 
are done either, 

1. By Particular Perfons or, 

2. By Coantenance of Legal Proceedings. 


And the former Pare of thefe Wrongs, are 
done either, 
iff, Tothe Rights of Perfonss or, 
2dly, To the Rights of Things annex’d to 
Perfons in Point of Property or Eftate. 


As to Wrongs that are done to Perfons, or 
in relation to the Rights of Perfoms, they are of 
Two Kinds: 

1. Such as relate to the Perfon confider’d 

abfolutely, and in himfelf. 

2. Such as relate to him, as he ftands in 

fome Kind of Relation to another Pér- 
fon. 


As:to fuch Wrongs as relate to the Perfon 


_ himlelf, they are of Three Kinds. Every 


Man has a Right to his own Perfon; anda 
Wrong done to that, is neareft to him, be- 


caufe a Man has che greateft Propriety in his 
own Perfon. 


And the Wrongs thereunto are alfo of .Two 
Kinds, viz, 
1. Wrongs to bis Body. 
2. Wrongs to bis Name or Reputation: For 
I reckon this amongft thofe Wrongs that 
are done to his Perfon. 


I. The 
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I. The Wrongs to his Body are of Two 
Kinds, wiz. ; 


1, Affaults; as, Beating, Maiming, Wound 
ing of a Man: 


Wherein the Law gives a double Remedy, 
Vid, 

1. Preventional 5 by Security of the 
Peace. 

2. Remedial, by A@ion, either of 
‘Trefpafs, 
Aljault, 

Battery, 
Wounding, 
Appeal of Mayhem. 


2. Imprifowment, without lawful ‘or juft 
Caufe ; 


Wherein the Law alfo gives him a double 
Remedy, viz. 

1, To remove or avoid the Imprifonment, 
as by Habeas Corpus into the King’s. 
Bench or Common Pleas, Writs of 
Mainprife, De Odio G& Atio, De Ho- 
mine Replegiando, Ge. oo; 

.2. To recover Damages. by Way of 
Compenfation for it, by Adion of 
Falfe Imprifonment; ox if the Impri- 
Sonment be lawful, but the Party bail. 
Jable, and his Bail refufed, in fome 
Cafes a {pecial Adtion of the Cafe 
upon the Stat. 23 6. 


ae ae 
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Il. As to Wrongs done to his Nime, they 
-are of Two Kinds, viz. 


“Son, Scandal by Words fpoken, Libels, Pi- 
étures, oc. wherein the Remedy is to 
have Compenfation in Damages by Action 
of the Cafe. 

And here comes in’ all that large Tide: 
of Aéions of Slander, and what 
Words are {candalous. 


2, Under Pretence of a Legal Profecutin, 
but fale and malicious; as, for a falfe 
and malicious impofing fome great 
Crime by Complaine to a Juftice of 
Peace, or by preferring a Bill of Indict- 
ment falfly and malicioully. — 


The Remedy the Law gives, is, 
1..Sometimes by an Action of Confpiracy. 
2. Sometimes, and more ordinarily, by 

ZGion upon the Cafe, 


Ss ECT. 
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$ E CT. oXL. 
Of Wrongs to Perfous under Relation. 


J’ HE. Wrongs that are done to a Perfon 
under fome Kind of Relation, princi 
pally take in the Three Occonomical Relations 
before mentioneds as, 
1. Husband and Wife, 
2. Parent and Child, 
3. Mafter and Servant. 


And fome of the Civil 5 as, 
1. Guardian and Pupil. 
2. Lord and Tenant, Ore. 


1. Firft, For Husband and Wife, as where 
the Wife is taken away from the Huf- 
band, the Law has provided a Remedy 
for him by Aaion of Trefpals De Uxore 
Abduita. So if fhe be beaten, a fpecial 
A&ion of Trefpafs (on the Cafe) for 


beating his Wile, per quod Confortinm 


ansifit. 


2, Asto Parent and Child: Wrongs of this 
Kind are either, 

1. By taking away the Child under 
Age out of the Cuftody of the Pa- 
rent, where the Remedy is Action 
of Trefpals. 


I 3 2. By 
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2. By taking away, and marrying the 
Heir within Age: The Remedy is, 
Tre(pafs or Ravifhment, to recover 
Damages, and the Value of the 
Marriage. 

3. As to Mafter and Servant : 

x. If a Servant be-retain’d by another 
before his Time is expir’d; Remedy 
is, Action on the Cafe. 

2. If a Servant be beaten, whereby 
he is difabied to. work; the Remedy 
is, Action of Trefpafs or Cafe, per 


quod Servitium amifit. 


We come now to Jnterefts of Civil Relations, 
and che Wrongs therein refpe@, . 


1. Guardian and Pupil, 
2. Lord and Tenant. 
3. Lord and Villein, 


1. As to the Firft of thefe: The Guardian 
has an Intereft in the Pupil in thefe Two 
Kinds of Guardians : 

x. Guardian in Knights-Service, 
2, Guardian in Socage, 


If the Ward be taken away, or taken 
away and married, it isa Wrong to 
the Guardian, and remediable ; 

1. By Trefpa/s. 
2. By Writ of Ravifhment of Ward, 
3. By Writ of Right of Ward 


2. As 
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2, Asto that of Lord and Tenant: If there 
be Tenants at Will, and eicher by Me- 
naces, or by unlawful Diltrefles, they 
are driven away from their Tenancies, i¢ 
is a Wrong which the Lord may repair 
eg in by fpecial Adtion of che 

afe. - 


3. So if a Villein be forced from his Service, 
or beaten or maimed fo that he is dif- 
ab'ed to perform fuch Service, an Action 
of Trefpafs lies, per quod Servitinm amifit. 
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SECT. XLL 


Of Wrongs in relation to Rights of Things. 
‘And Firft, of Things Perfonal. 


“BE Fltherto of Wrongs as they relate to Per- 
H fons, either abfolurely, or under Rela- 
tions Occonomical or Crvil ; I come now to 
fuch Wrongs as relate to "Things, and thofe 
are either, 

1, To Things Perfonal, 
2. To Things Real, 


Wrongs relating to Téings Perfonal areof thefe 
Kinds, viz. According to the Nature of the 
Things: 

I. oe Things in Poffeffion. 
. Per Sonal Things i in Action. 


1. As to Perfonal Thies 3 in Poffeffion, vit 
Goods, Cattle, Money, Gc. the Wrongs there- 
to are of Two Kinds: 


x. An Unjuft Taking, or a Taking and 
Detaining of them, which is an Injury, 
and for which the Party grieved has his 
Remedy, vz. either, 

1. To have the Things themfelves, if 

* detained by Replevin, 

2. Yo have Reparation in Point of 
Damages by Action, either of Tre/+ 
pafsVi ientioa or of Trover & Con. 
i a 2s An 
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2. An unjuft Detaining, without an unjuft 
‘Taking. 
The Remedy : : 
1. The Things in Specie, by Replevin, if 
“+ taken for Damages only; or, 
2. Trover and Converfion for the Thing, 
or if it can’t be hady for Damages by 


| 1 Detinue. 


And although, Charters ‘concerning Land 


be in the Realty in refpe& of their. Relation 
to the Land, yet they are not in themfelves 
any more than Paper, or Parchment, and 
Wax; and therefore.are within the aforefaid 
Rules, in refpect of taking or detaining 
them. 


II. Perfonal Things in Aétion are likewife of 
Two Kinds ; AEE se 
1. Such Things in Adtion as arife by ex- 
prefs Contract or Agreement. 
2. Such Things im Action as arife by 
_ implied Contratt, or Quaft ex Con. 
train. 


1. The'former Kind are of Two Sorts: 
1. By Deed or Specialty. 
2. Without Deed or Specialty, 


1. Thofe that are with or by Specialty are 
alfo of Two Kinds, viz, 


1, Debts: 
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x. Debts: 
And the Wrong-that relates to them is 
Non-payment according tothe Deed. 
The Remedy is Aétion of Debt, to re- 
cover the Debt it felf, and Da- 
mages for Non-payment, 


2, Covenants: 

The Wrong herein is Breach of Cove- 
nant, 

The Remedy, Aétion of Covenant : 
And here comes in the Learning of 
Covenants. 

What Words make a Covenant. 
What Covenants pafs to the Af 
fignees, &c, 


2. Thofe that are without Specialty. 


1. Debts: 

The Wrong and Remedy the fame as 
before, in Cafes of Debis by Spe- 
cialty, 

And hither alfo may be referr’d chofe 
Things, which though they favour 
of the Realty, are yet recoverable 
by Action of Debt; as Rents re- 
ferved on Leafcs for Years, Re. 
lief, oe. 7 


2, Promifes; for a good Confideration, 
whether they be Promifes that arife by 
Law, or fuch as dre collateral, 

Remedy in all fuch Cales, is to recover 

\ Damages by Aétion on the Cafe, 

And here comes in, Warranty of Chat. 
tels upon Sale, 2. Such 
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2. Such Things in Aion as arife by an im. 
plied Contract are many: For Inftance ; 


I. IniContracts for Things, it is generally in- 
tended, That none fell any Thing that be 
knows not to be bis own; if he does, an 
Action on the Cafe lies in Nature of 
Difceit. 
2. In Contracts for Vittuals, is implied, That 
_ they are not unmwbholefome ; if they be, an 
} Adtion of the Cafe lies, 


3. In Perfons that undertake'a Common Truft, 
it isimply’d, That they perform it; other- 
wife an Action on the Cafe lies, As for 
Inftance : 

In the Cafe of, . 

1. A Common Hoff, is to fecure Goods 
in his Inn. 

2. A Common Carrier, or Bargeman, 
to fecure the Goods he carries. 

3. A Common Farrier, that he per- 
form his Work well, without hurt. 
ing the Horfe. ; 

4. A Common Tailor, that he doe 
his Work well; and fo of other 
Tradefmen, &c. 


SECT. 
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Sch xno 
Touching Wrongs to Things Real, ‘without 
difpoffelfing the Party; and thew Re- 


medics. 


Come. now to thofe Wrongs or Injuries 
which are done to Things Real, and the 
Rights of them. 


~ And thefe may be divided in thefe Two 
Kinds, viz. 

1. Such as are without. a Removing the 
Owner or Proprietor out of Poffeffion. 

2. Such as are with a Remover of him out 
of his Poffeffion. 

Thofe which are without a Remover out of 
Poffeffion, are of feveral Kinds: { fhall re- 
duce ’em to thefe following, vx. 

x. Trefpaffes by breaking any Man’s Ground- 
Hedges, ec. by the Party (Trefpaflor) 
himfelf, or by his Command, or by his 
Cattle, oe. 

Remedy, to repair the Party in Damages, 
by Action of Trefpafs, Quare Claufum 


: fregit. 


2. Nufances, 


Sew 
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a Nufances, or Annsyances, either, » 


1. Lo Intereffs in Things Corporeal, as 
Houfes, ¢&c.. by ftopping Lights, ere- 
&ing Lime Kilns, or Things annoy- 
ing another’s Dwelling, or withdraw- 
ing Water froma Miil, oe. 

2, Or, To Things Jncorporeals. as, 

1. To Cheminsor Ways, by obftru- 
éting them, ide. . 

2. To Markets, by ere&ting another 
Market too near them..° 

3. So of Ferries, by erecting another 
too near. 

And infinite more Inftances may be 
given, the Title of Nafances being 
very large. 


The Remedies in all thefe Cafes are 
either, “E3 
1, Without Suit ;.to- abate, or to re- 
move them, if done to Inderi- 
tances. Corporeal or Chemins, 
2: By Suits as, Er. 
1, Quod permittat, Affize of Nu- 
fance, to remove the Thing, and 
recover Damages. 
2. Action on the Cafe, to, recover 
Damages. Vide Sect.45, & 47. 


3. Difturbances: And this principally con- 
cerns fuch Real Things as are Incorporeal: 
For Inftance ; 


3 1, Diftur- 
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And this Ixjary is of Two Kinds; accord- 
ing to thefe Relations, viz. 

x.-In relation between, the Owner of the 
Soil,: and he chat has a Profit apprendre 
out of it; as, Effovers, Pawnage, cc. 

If the Owner of the Soil deftroys the 
Wood, the Remedy lies by Afize. 

Aétion on the Cafe to recover Da- 
mages. 

2. In relation between the particular Te- 
nant, and he that has the Reverfion or ° 
Remainder of Inheritance 3° as; We in 
Houfes, Woods, Tuands, cc, is a Difin- 
herifon to the Reverfioner, who, has Remedy 
either, 3 7 ; ; 

1,. Preventive by Ejtrepement, prohibi- 
ting Waf, which alfo lies againft a 
- enant, Where the Land is in Suit : 

Be 
2, Remedial, by Action of Waf; 
‘In the Zenet 3... 
In the Tenuit.. _ 

And here comes in a. great Flood of | 

Learning : 
What fhall be faid 4/ ; 
When, and again{t whom it lies, ee. 


And although under this ‘Title‘of Wrongs, 
without Removal of. Poffefion, 1 have brought 
in Remedies by Affize, Cc. which always fup- 
pofes a Difpoffeffion, yet really it is.no, Dif- 
pofleffion in thofe Cafes before inftanced , 

ecaufe they concern Things Incorporeal ; where- 
in, though the Party may admit himfelf dif- 
40 feifed, 


Lhe Analyfis of the Law. 
feifed, it is bue a, Difleifin at Election, and 
rather made a Difleifin by his bringing an Af. 
fize, which the Wrong-Doer {hall net di- 
{pute than truly fo.. And now: 


SEC T. XLII. 


Concerning Wrongs which carry with thens 


an Amotion of Poffelfion. 


? T HE Wrongs which carry with them an 
Amotion of Poffeflion are of Two Kinds, 
and concern, 
1. The Rights of Chattels, 
2. The Rights of Freeholds, 


I. As to the Rights of Chattels, whereof the 
Party is difpoflefs'd by a Wrong-Doer, they 
are thefe, viz. 

r. Leafes for Years, 

The Remedy is by Ejeéttione firma ; or if 
by the Reverfioner, Quare ejecit infra 
Terminum. 

In both which, ae this Day, he recovers 
Damages, and the Paffeffion of his 
Term. 

2. Wardhips and Holding over for fingle ot 

double Value. 

The Remedy is, Quare intrufit Maritagio 
non Satisfatto, Ejedtione Cuftodia; and 
again{t a Stranger, a Writ of Right of 
Ward. 


K epee & 
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3. Tenants by Stat. Aderchant, Star. Staple, 
and Elegit : Though they have but Cat- 
tels, yet the Statute gives them Remedy 
for their Poffeffion by Afize. 


Il. I come to the Rights of Freebolds, and 
the Wrongs done to them, together with an 
Amotion of the Poffefion: And thofe Rights are 
of Two Kinds, viz. 


x. Some only compatible to them that 
claim not only a Freehold, but any Inhe- 
ritance. 


2. Some that are common to any that have 
a Freehold only. 
And accordingly, their Remedies wil 
be feverally diverfify’d, 


Thefe Wrongs are of feveral Kinds, wiz. 
Abatement ; 
Intrufion ; 
Diffeifin; 
Ujurpation s 
Difcontinuance 
Deforcement. 


xf, Abatement is where one enters after the 
Death of the Anceftor, before-the Heir 
enters. 


The Remedy is according to the Nature 
of the Defcent from his Anceftor, 
By Affize of Mortdanceftor 

Writs of Ailes, Befaile, Cofinage. 


2dly, 
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2dly, Intrufion is an Entring or Continuing 
in Poffeffion after an Eftate for Life de- 
termined. ; 

The Remedy: He in the Reverfion or 
Remainder may enter; or if his 
Entry be taken away, has his Wrie 
of Intrufion, 


-3dly, Diffeiin is a large Ticle, and is an un- 
Jawful Entry and Oufter of him that 
has an actual Seifin and Freehold, 


And it is either, 

1, With Force: In which Cafe the 
Party difleifed has his Remedy, 
either, 

1. By Writ of Forcible Entry upon 
the Stat. 8 H.. 6. to recover the 
Poffeflion, and Damages. __ 

2. By Affize of Novel Diffifin to 
recover his Pofleflion, and Da- 
mages, and the Party to be 
fined and imprifon’d for his 
Force. 

3. By Writ of Extry in Nature of 
an Affize, to recover his Sei/is 
and Damages. 


2. Without Force: And for this he has 
_ Remedy by Affxe, or Writ of Entry, 
ut [upra, 
Now both thefe Diffeifns are either of 
- Things Incorporeal, or 
Things Corporeal. 
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x. Of Diffeifins Incorporeal: "This is not al- 
ways a Diffeifin at the Ele&tion of the 
Freeholder. 

And Diffifin of Inberitances Incorporeat 
are various, according to the va- 
rious Kinds of Jncorporeal Inberi- 
tauces ; as, 

Commons 5 

Profits apprendre in another’s 

Soil 3 | 

Offices ; : | 
Tyihes 5 

Rents by Refeue; 

Replevin ; 

Enclofure 5 

Denial, 


2. Diftifin of Corporeal Inberitances are of 
Two Kinds: | 

1. With an Aéual Oufeer, as is re- | 

uifite between 

Fointenants, 

Parceners, 

Tenants in Common, 

2, Without an Adiual Onfter, even by 
the Diffifee’s waving of Poflef- 
fion upon an Entry made. 

And all chefe Kinds of Diffeifins 
are done either to the Party 
himfelf, or to his Predeceflor 
or Anceftor. 

And the Remedy is, 

By Writ of Eniry far Diffeifin. | 


| 
] 
And 
] 
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And thefe Writs of Entry fur Diffeifia 
are cither, 

1. In Nature of an Affize againft 
the firft Diffeifor; or in the De- 
grees, as in the Per, or Per ce Cui, 
again{t the Feoffee of the Difzifor 

or his Feoffee: Or, 
2. They are in the Pof when the 
“Degrees are fpent, or when the 


Tenant comes in under the Dif- — 


feifor in the Pof ; 
Asthe Lord by Efcheat, dre. 
And this Learning of Diffeifins, of 
Affizes, and of Entry fur Dif- 
feifin, are large and compre- 
henfive Titles, and of great 
Variety and Extent. 


4thly, Ufurpation: This Title refers only to 
Advowfons; where one that has no Right 
to prefent, prefents to a Church, and 
his Clerk is admitted and inftituted, and 
continues in by Six Months. 
The Remedy is by Writ of Right. of Ad. 
vow/on for the Patron in Fee-Simple. 


And this alfo takes in all the Learning 
of Advowfons, and the Provifions 
made by the Stat. WF. 2. to fave the 
Right of Poffeffory Adions againft Ufur- 
pation: 

ts Be it is upon the Predecef- 
or. 


K 3 \ 2, Where 
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2. Where it is upon the Anceftor 
in Tail. 

3. Where upon Tenant for Life, 
Guardian in Chivalry, ec. 


gthly, Difcontinuance : This is where he that 
aliens has not the full Right, yet ic puts 
the Party injur'd= thereby to his real 
Action; as in thefe Inftances, viz. 


1. When the Alienation is by Tenant in 
Tail, the Remedy is, for the Heir in 
Tail, by Formedon in Defcenders for 
the Reverfioner, by Formedon in Re. 
verter; and for the Remainder-Man, 
by Formedon in Remainder, 


2. When the Alienation was by the Hof 
band feized.in Right of the Wife; at 
Common Law the Wife was driven to 
her Cai ix Vita, in or out of the De- 
grees, as the Cafe fell out. 

But now fhe may enter (unlefsa De. 
{cent be caft) after her Huband?s 
Death, by the Stat. 11H. 7, 


4. When it was by a Bifhop, &c. alien- 
ing without the Affent of the Dean 
and Chapter at Common Law, his 
Succeffor was driven to his Writ of 
Entry Sine affenfe Capituli. But this is 
remedied by Stat, 1 & 13 Eliz, 

The Learning of Difcontinuances is 
alfo very curious ; as, 
Who may difcontinue; who 
not. 
What thall be a Difcontinuance s 
‘ and what not. And 
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And as the Learning thereof is 


ample, fo is that of the Re- | 


medies thereof, by Furmedon, 


Cre. 


6thly, Deforcement: And this is a larger, 
and a more comprehenfive Expreflion 
than any of the former; for a Diffeifor, 
Abator, Intruder, Difcontinuer, Ufurper, 
and thofe that claim under them by 
Feoffment or Alienation, are all Deforceors. 


But the proper Application of the Word 
is to {uch a Perfon, who, though he 
has not a juft Right, has yet recover'd 
againft, or barred him that has the 
true Right, either, — 

x. By Default. And then the Re- 
medy for the Party fo deforced is, 

If he had only a particular Jn- 
tereft, by Per quod et Deforceat. 

If he were Iffue in Tail of him 
that fo loft, by Formedon 

If Tenant in Fee-Fimple, or his 
Heir, by Writ of Right. 

2, Orin a Real Adion of an Inferior 
Nature; as Writ of Entry, Ge. 
And then, 

1. Of the [fue in Tail of him 
that fo loft, or is barred. The 


Remedy is, by Formedon in De- 


fcender. 

2. Of the Tenant in Fee-Simple 
that fo loft, orisbarred. The 
Remedy is, by Writ of Righr. 


K 4 SECT. 


435 
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SECT. XEIV. 


Of Wrongs that have the Countenance of 
Legal Proceedings of Courts. 


Eykterte I have proceeded-in examining 
Wrongs done by Parties themfelves; 1 
now. come. to confider of Wrengs done by 
Courts, or their Officers, in relation to Legal 
Proceedings. : 


‘And they are of Two Kinds, viz, 
1. When the Court proceeds in a Caufe 
whereof they have no JurifdiGion. 
2. When they proceed in Caufes where- 
~ of they have Jurifdiaion, but proceed 
erroneoully. 


y. The former of thefe isa Wrong, and the 
Party has his Remedy-or Relief therein. 


~ x. By not fubmitting to the Sentence or 
Judgment, and bringing his Aion 
againgt them that execute ft. 
2 By Prohibition from a fuperior Court; 
as when an Ecclefiaftical Court pro- 
ceeds in a Caufe of Temporal Conu- 
zance, or an inferior Court, that has 
a limitted furifdiGion,. holds Plea of 4 
Thing done out of its Jarifdiétion., 


2. The 
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2, The latter is when they proceed erro- 
neoully, or by committing fome Miftake 
in a Matter wichin their Jurifdi@ion. 


This I call a Wrong: Not that the Party 
that fuppofes himfelf injur’d has any 
Remedy againft the Court, or the Judge 
that thus proceeds; far if Men fhould 
fuffer barely for Error in Judgment, 
when there is no Corruption, no Per- 
fon would be Judge in any Cafe. But 
I call it a Wrong, becaufe, in Truth, the 
Party has a Right co be relieved againft 
fach Judgment: And, ..> >. . 


1. Im Caufes Ecclefiaftical or Maritime, 
the Law has provided a Relief 
againit an erroncous Judgment, 

By Appeal to other Fudges. 


2. In Caufes of Commen Law Conuxance, 
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Errors or Miftakes in Judgment are - 


revers d. 

1. In Courts not of Record, as 
County Courts, and Courts 
Baron, - 

By Writ of Falfe Fudgment. 

2. In Courts of Record, wherein 

Error may happen divers Ways, 


Vid. 
x. By Error of the Fury in 
giving a Falfe Verdiat : 
' The Remedy is by 4- 
taint. 


2. By 
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2. By Error or Difceit ; if the 
Sheriff returns a Party as 
fummoned when he was 
not, whereby Judgment is 
againft him by Default. 

The Remedy is, by Writ 
of Difceit. 

3. By Error of the Court, And 
th 


en 
The Remedy is, 
Writ of Error. in a fupe- 
rior Court. 
Audita Querela, 


And here may come in the Learning of 
Writs of Error, and Audita Querela’s, 
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SECT. XLV. 
Concerning Remedies, and the Method of 


obtaining then. 


N the former Seéfions 1 have confider’d of 
the various Kinds of Wrongs or Injuries, 
and under thofe Diftributions have mentioned 
their ordinary Remedies, and thereby have 
much contracted this Title; wherein I fhall 
only give fome general Rules relating to the 
Manner of the Application of thofe Reme- 
dies, leaving every particular Remedial Writ, 
together with the Procefs belonging to it, to 
be confider’d and digefted under their feveral 
Titles in the former Seétions. 


Remedies for Wrongs are according to the 
Nature of thofe Wrongs, viz, 
1. Ecclefiaf ical, 
2. Civil. 


1. Ecclefiaftical Remedies are fuch as are ap- 
plicable to Wrongs of Ecclefiaftical Conu- 
zance, and take in or include thefe Two 
Generals, viz. 

x. The Courts or Places where the faid 
Remedies are to be had. 

2. The Procefs preceding Judgment 
and Execution relating thereto. 


2, Ciil 
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2. Civil or Temporal Remedies are fuch as 
concern either, 
1. Maritime "Injuries, 
a Military Injuries. 
3. Civil or Common Law Injuries. 


1. In Reliels or Remedies for Maritime Ine 
juries, are confi derable, 
1», Lhe Court of Relief : The Admiral 
Court. 
2. The Procefs preceding Sentence, 
Ce. 


2. In Remedies for Military Affairs, or Mate 
ters of Arms and Honours, 
r. The Court is the Court of Honour 
or Military Court. 
+ The Procefs, Sentence, and Judg- 


ment. 
(Now of little Ufe.) 


SECT. 
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SE Gr, oXEYE 


Remedies at Common Law: And Firft, 
Of thofe without Suit. 


HE Law in many Cafes provides a Re. 

medy without Suit, which in general is 
either, 

1. By AG of the Party. 

2, By AG in Law, 


Remedies allowed by the Parties own Ac, 
are in reference, 
1. To Things Perfonal, 
2. To Things Real. 


1. In reference to Things Perfonal : 


1. If another does wrongfully take-or de- 
tain my Goods, my Wife, my Child, or 
my Servant, I may lawfully retake them 
again, if I can, fo I do it net rioroully. 

2. So I may defend my felf (or them) by 
Force, if aflaulted. 


2. In reference to Things Real. 


In thefe and fome other Cafes, the Law al- 
lows a Man. a Remedy without being 
driven to it, viz. 


a. In 
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x: In Cafes of Nu/ance done to my Free- 
hold, I may remove them, if I can, 
without Riot ; as, 

x. To remove an Obftruétion out 
of my Way. 

z, Or the Over-hanging of another 
Man’s Houfe over mine. 

3. Or the Obftruction of Water 
running to my Mill. 


2. In Cafes of Rents, I may diftrain the 
Goods or Cattle that are Levant and 
Couchant upon the Tenement char- 
ged therewith. 


3. And fo in Cafes of Cattle doing 
Damage upon my Ground, I may 
diftrain upon my Ground Damage 
Feafant. And fo I may diftrain Cat- 
tle that are fold for my Toll. 


3. In Reference to Lands. 


r. I may diftrain, and maintain my own 
Pofleflion againft any Perfon that would 
. ejec& or diffeife me. 
2, Where I have a Right or Title unto 
Lands, and my Entry noc taken awayg 
I may gain the Poffeffion by my Entry. 


And this neceffarily draws into Examina- 
tion thefe Two Things, wv. 


1. Titles of Entry; which are either by 
Breach of a Condition in Faé&, or in 
Law annex’d to an Eftate that I have 
parted with, or my Anceftor. 


5 And 
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And here comes in, Of Conditions ; what 
are good, and what not; when 
and to whom it gives an Entry ; and 
how deftroy'd or [u/pended, 

2 Rights of Entry: And this lets in all thofe 
Confiderations that concern the Titles of 
Entry Congeable, of Defcents that Toll En- 
try, ot Continual Claim, of Avoiding De 
fcents by Infancy, by Stat. 34 H. 8. 


But regularly ; 


1. In Perfonal Things in AQion,’ as for 
Debts, or Covenants, ot Promifes : Or, 


2. As to Rights of Real Things, where 
the Entry is by Law taken away, the 
Party cannot be his own Judge, but 
muft have Recourfe to the Courts of 
Common Juftice, except in the Cafes 
following, viz. 

By A& in Law, in fome Cafes with- 
out Suit, the Party fhall have Re- 
medy, where dy bis own AF be canner ; 
as, 

1. In Things Perfonal , as if the 
Debtor makes the Debtee Exe. 
cutor, he may pay himéelf, 

2. In Things Reals as where a Man’s 

- Entry is taken away; as by De- 


fcent, or by Difcontinuance; yer 


if he come to the Poffeffion 
without Folly or Covin, he fhall 
be remitted. | 

And here all the curious Learning 
of Remitters comes in. 


SEC T. 
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S E.C.T.. XLVII. 


Concerning Remedies at Common La 
by Suit. 


Itherto concerning Wrongs and Injuries in 
st relation to Things both Real and Per- 
fonal, and Remedies for the fame without Suit 
Inow come to confider of Remedies by Suit, and 
the Means or Method of their Application. 


Remedies by Suit feem to be of Two Kinds: 


1. Such as the Parties provide for them. 
felves by mutual Confene. 

2. Such Remedies as the Law provides 
for them. 


I, Remedies that Parties provide for them. 
felves are of Two Kinds: 


x. By their own immediate Accord. 
2. By transferring the Decifion of it to 
others. 


x. The former of thefe, wiz. The imme- 
diate Confent of the Parties, is that which 
in Law is called an Accord, which, with 
Satisfaction accordingly made, is in fome 
Cafes of Perfonal Injuries a Bar to any 
other Remedy. 


And 
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_And_ this lets. in the Leanin ae) Accords 
~~ “and Concordss what are 08, and 
_ | What not; where they are a Bar, and 

~ where not, iD 34 . 


»» 2, The-latter of thofe, wiz. The transfer. 
-» oy¥ing the Decifion to, others; »which, 
| isa, If to Two, -or ‘more, is called an 
‘Arbitramenty © to 
te 2. If to oney.an Umpirage. 
‘Andhere the large’ Learning of Ardi- 
traments and Awards; what a good 
».. ». Submiffion;, what .a:good Award, or 
oe not ; what Remedy upon it; When 
and -where it is a Bar in. Perfonal 
Attions, &ec, 


“Tl. Secondly, Such. Remedies as the Law 
provides, are alfo of Two Kinds, wiz. 
x. Such Remedies ds the Law provides 
* avithout Suits whereof Before: ~~ 
2. Such Remedies as the Law provides in a 
the Courts of Jultice, -fettled »by,, aw; 
and_ according. to thofe Coalticutions 
touching Adtions and Suits, that the Law 
has provided and inftiruted. 


And this takes iri thefe Confiderations, viz. 
tC 1. The Courts of Fudicarories, eftablill’d 
by Law, for recovering of Right’, aad 
. tedrefling of. Wrongs. 
2. The Remedies themfelves by scertain 
Wits inftituted by Law, and applica- 


18 to thofe feveral Wrongs, ii 
i a: The 
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3. ‘The Profécution or Purfuit of thofe Re- 
“medies in the {aid Courts. 


1. The Firft of thefe concerns the large 
Learning of the Furi(dittion of Courts: 
And forafmuch as there are feveral entire 
‘Tra&s writcen thereon, and 1 have be- 
fore touched upon them, I fhall here 
forbear to fay any Thing further herein j 
only that that Learning may with Reafon 
enough be transferr’d hither, atleaft fome 
Particulars thereof. 


3. The Second, touching the Natures and 
Applications of thofe Remedies, I have 
in the former Seéfions, under every feve- 
ral Kind of Wreng or Injury, mentioned 
the refpective Remedy, and therefore fhall 
not again repeat it here. 


3- The Third, which is the Profecution, 
or Purfuir, of thofe Remedies, . is the 
Bafinefs of this Division. 


But before E emter upon that Matter, I 
fhall premife thefe Two Things, vz. 


Firf#, That the beft Way to meet with all 
the Titles of the Law in this Bufinefs, will be 
to purfue the fame in the Order and Method 
of the Proceedings themfelves, witheut any 
other Diftribution. 


Seconaly, That there are fome Things where: 
in the Purfuit of a Real Suit and Perfonal do 
differ; as in the Proce/s, the ‘fudgment, and 
the Execution: Bue yn moft other Things they 

da’ 


—- Fhe Analyfis of thé Law. 
do agree, or, at leaft, the Purfait of a Real 
Aétion contains all the general Learning of a 
Perfonal Adion, and much more. 
. Where therefore there is a fignal Difference, 
I thall obferve it by the Way, without run- 
hing through the whole Proceedure of a Real 
on Perfonal Action diftinaly ; and fhall only 
ere obferve, that the general Parts of a Suit 
arethefe: 
1. The Proce/s, 
2. The Pleading. 
ape bo" Le 
x The Trial. 


g.The Fadgeets 
. The Execution, 
9. The Appeal. 


idin SBOT 
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eG ein a a ee 
Of Procefs and Appearing. ea a | 


+ 


a 4 ; , ; ¥ IGS STSis 
1. Irf, Where a Wrong is done, ora Right 
detain’d, the Party injur’d is to,make 
his Application or Suit for that Remedy which 
the Law ordains; and in order thereto, to 
take out fuch (Writ or) Procefs asthe Law 
(on the Circumftance of his Cafe) requires. 


The (Common, Ufual,) Ordinary Procefi are 
are as follow : : 
1. In Perfonal Aftions, ; 

Summons, Attachment, Diffrefs, Capias, 
Alias, Pluries O Exigent, and in fome it 
begins with Attachment, 

2, In Real Adions, 

Tis Summons, Grand Cape, and Fudemenr, 
or after Appearance; Petit Cape>-and 
Fudgment. 

3. In Adix’d Aftions, — 

In Affizes, Attachment, and upon Default, 

the Inque/t taken by Default, 


In Waft, Attachment and Grand Diftrefs, 
=i and an Inquiry of the Waf, oe. 


Every 
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Every Procefé gives the Defendant a Day in 
Court; and this lets in thefe feveral Things, 
Saiz: : ide 

Four in Court, and the Variety of it. 


And incident'to this, is, °° 
Adjournment ; and, 
Difcontinuance. ‘sd 


And ac that Day or ‘four in Court, the De. 
¥ fendant or Tenant either appears, or mot ap- 
 ~pears. 


Here of Appearance, and its Diverfity : 
1, By Guardian, (or Prochien Amy.) 
2. By Attorney. oy 
3. InPerfomos once | : 


Uf there be wot an Appearances. ».. 
wy, Bither a Default: ts made: © 


And here of the Procef upon Default, 
1. In Perfonal Actions, 
2. In Real Aéfions, 


2. Or there is an Excufe of " Appearance, 


"AAG therein Eve Defaale oho B94 
1. By Protection, Lot Bot 
2. By Ejoin prayed. “id don 


And here all the Learning of Kio ; 
Their Natare, - yas OS 
Their Diverfity ; as ah 

Common E ffoins, 


Service le Roy, Orcs 
| ie On 


caso 
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On. the other Side, as to. the Plaintiff’: 
' 2. The) Plaintiff either appears; ory | 
2. Makes Default, and thereupon a Now. 
profécution. 


And here of the Nature and Variety of . 
Non/uits : 
Retraxits,; Oe. 


» 
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Of Ehadine. 


H. Sized, I come to 0 Pleading, 


If both Parties appear, the Plaintiff declares 


or counts, 
And here of, 
1, Counts, | 
2. Declarations. 


And the Defendant or Tenant’ s Part i is after 
Imparlance to plead. 
And fach Plea is either, 


a. Dilatorys or, — 
Qe ie the Adatter or seal of the Com- 
pl aint. 


xf 2 
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aft, Dilatory Pleas are of feveral Sorts : 
1. To to the Furifdiction of. the Courts 
1. From the Place wheré the Suit 
arifes. i y 40 
2. From the Thing in Controverfy, as, 
Ancient Demsefm — of ; 
>. To the Impotency, ot Non-ability of 
the Plaintiff, which is very Various; a5, 


. CAmy: sit 
Ie Alien + ae “ . 
2. Outlawry Lays en Ces 


. Excommengement, ; 
q- And formerly Villenag?, And¢, 
5. Profef?d. hae 
g. Im Abatement. 
And this either, 
1. Of the Count. 
2. Of the Writ.” 


4. View demanded. 
" And this isa large Title. 
5. Aid prayed ; vs; 

x, Of the King. © gees 
And here of Rage Inconfulse, Pyo- 
condoned ake Yecdoadty | 

2. Of a Common Perfon. 
And here of 4id. 
The different Kinds of Aid; as, 
x. OF the Reverfioner or Re- 
mainder- Man, 
2. Of the Patron and Ordinary. 
L4 6. Voucher : 
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6 Paaber> Whith is a very large Title. 
“And here of Voucher 5 rar 
» In-what: Action 5 | 
_ Of what Perfon. . 
<6 19" Counter-Plea of Voucher. 
Procefs againft, Vouchee. 
Pleading of Vouchee, 


O \ ty 


Recovery if Yalue. 


> 


eth g oh 
4. Age Prier: : 
I, For Minority “- the Detnsidane. 
9) For Nowage'of ithe Tenant. 
And here of Pricer in Aid of Vouchee, 


a SAS + 


Oe. 
* And all the atenrning of. Pan 
And herein comes: alfo, What and 
when Pleas are are Reremp- 
tory, 
Afice Demurer 
After Trial. 
And of Pleas in Abatement after 


Absa laft: Continuance, 


4, 
a 


3dly, Pleas that g0 to the Right or Merit of 


. 


the Complaint, are of Two Sorts: ae 


MY. Pleas to the: ASion; whidh dedies the Sub- 
ftance of the Complaint: 


And common! make ei her, : 
a: WE AG Genvial Ines pas uh 
2 ake Trefpa/s, Not t guilty.” 
— ‘fie we £ Contraé, Nil Debet. 
n Affumpfit, .Non A vmpfit 
= dn Alfxey Nal Tose Nal Diffesfi it, 
In 
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In Dower, Nunque de {cine de Dower. 
In aWrit of Righe,: ‘That'the Tenant 


has more*Rightto hold, than the 
Demandanthas to demand, 


.2. Or a Comion Tues as,’ ~~ 
In Debt on Bond, or Attion of Cove 
nant, Non'eft: Fattam; ; 
In an Affize” of “Morsdanceftor , 
Aile, Befailes@ree That the An- 
ceffor was never feized. 


2. Pleas in Bar : Thefe are very various and 
>. different, according to the fevéraf Kinds 
of the Tenants or Defendants Cafe. 


And lets in all the Learning of Bars, 
orc. as, : 
Bars are either fuch as are, 
1. Proper,» 
2. Common, © 


.. Pleas in Bar therefore confi iderabley 
1. In their / Nature or) Matter, 
2. In, their yal ‘ot Adauner of Plead. 
ing. ; 


I. Bars, according — to the Nature of the 
Aétion, and Cafe of the Parties, are very va- 
rious and different ‘Cand therefore here all the 
Learning of fuch Bars comes in) , cyet fome- 
what" concerning’ — follows: 


x. Proper Bars are, 


1, such as are applicable only to Real or 
* Mix’d Actions; as, 
Fine ; 


Feoffment : Re- , 
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Releafe of Right ; 
Warranty, Oe. 
Of the Plaintiff ; 
Or his Ancefor. 
2. Such as are proper to Perfonal Altions 
only ; as, 
Accord with Satisfaction ;, 
Arbitrament ; S 
Performance, 
x. Of the Condition. 
2. Of the Bond. 


2. Such Bars 2s are, common to both, yee 
diverfify'd oftentimes with fach Diverfifi- 
cations as are. applicable to the Nature of 
the Affion ; as, 

1. Releafe of Action. 
2. Limitation of Time by Ac of Pazrlia- 
ment claps’d. 
3. Efroppels. 
And here of the feveral Kinds of E/top- 
is: 
1. By Matter of Record, 
z. By Matter in Pats; as, 
Deeds Indented or Poll. 
And here of the whole Learning 
of E/toppels. 


ey For ote, Effoppe/sare not only che Mat- 
ter of Bars, but of Replications, Re- 
joinders, and all other, Pleadings. 


i 


1). Con. 


Il. Concerning Bars as to their Qualities or 
Manner of Pleading, t fame common Rules 
of Pleading for the moft Part. concerns all 
Kinds of Pleading. 


And therefore I fhall here fhortly infere 
them once for all, wiz. ae 
1. That the Plea be fingle, and not double, 
And here of Double Pleas. 
2. That it have convenient Certainty of 
Time, Place, and Perfons. 
3- That it anfwer the Demandam’s or Plais- 
_” siff 8 Count oF Plaint: ~~ 
4. That it be fo pleaded, that it may be 
try d, ) 


When the Defendant has pleaded, what 
“next follows. is, The Plaintiff or Demandant 
anfwers the Defendant’s Plea; atid this is 
called a Replication. Pils : 


(And here of the general Rules, dc. of 
Replications,) Vix 


That it be, 
4, Certain, 
2. Single. eek 
3. Anjwering the Bar, &e. 


And this Replication either, 

x. Denies or Traverfes the Bar or Plea of | 
the Defendant; and then an fue is ten- 
der’'d, which regularly muft be jsoiwed 

in by the other Party, and then the 
Parties are at I/fue. 


I And 


—— a 
1 x 
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__. And here all the Learning of Traverfe 5 
site a is traverfable, or pons tow i 
“mult be made, either fimply without 
“an Inducement, or with an Inducement 5 
and concluding 4h/que hoc to the Mat: 

vo} yiteralledged by the Defendant. . 
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And here all the Learning of Confe/s and 
jo yiniasedvoid s and then there is no [jue made 
by the, Replication: But poflibly the 
sal? yo Pleadings run:on to. Rejoimder, Surres 
foinder, Rebutter, or Surrebutter, 
od yoolFor af ethe’ Plaintiff replies fo as no Iflue 
be offer’d, this gives Occafion to the 
Defendant to rejoin, 
» And here. of. Rejoinders, .and..how he 
->oagamuft maintain bis Bar, and not.de- 
J [part from his Plea. SS Settee 
And here of Departure in Pleading.: 


uae 


> = 
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ot ining y : E: : os bi 


A swell © Gi BOO. Gini Te ft 
Soak» opis OF Mitte io) 


HL PHU S far of Pleading: Now by this 

Time, either by the Plea, Replication, 
Rejoinder, Oc. the Parties ate difcended to an 
Iffue, viz. To fomething affirm’d by the 
one Party, and denied by the other, which 
Affirmation and Denial is called an Ive; for 
now the Parties have no more to do, unlefs 


a Matter happen to emerge after [/fwes join’d, 


and the lJaft Continuance. 


This, if it be pleaded, is called a Plea puis 
le Darrein Continuance, 


tenn 


So that their BufinefS being at I/fve, they have 
no more to do bur to expect the Trial and 
Determination of that Iffue, 


Now Iffues are of thefe Kinds, viz. 


zr. An Ifue join’d upon a Matter of Law, 
which is to be determined by the Court. 


~ And this [jue is called a Demsurrer. 


2, An 


cn 
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2; An Ifue of Fad, which is of Two 
_ Kinds; 
x. An Ifue join’d touching a Matter of 
Record, on 2 Nil tiél Record pleaded, &c. 
2: An Ifue joined touching a Matter in 
Pais; as, 
Whether fach a Deed were made. 
‘Whether fuch a Feoffmentwere exe- 


Sf CT. 
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SECT. LL 
Of Trials. 


IV. A ND now Ife being join’d between 
the Parties, they have no more to 
do but to expect the Trial of that Igue; and for ride co. 9; 
that End, they have Days of Continuance given. fi. 30. 


Here of Continuances, oe. 

Trials ave of feveral Kinds, according to 
the Nature of Ijfues, and the feveral Appoint- 
ments and Directions of the Law touching 
the fame, viz. 

1. Trials by Record ; as, ; 

When Iffue is join’d, whether there be 
any fuch Record or no. 

2. Trials by Infpection; as, 


’ Upon Error to reverfe a Fine levy’d by 
an Infant, or in Audita Querela to avoid 
a Recognizance acknowledged during 
his Minority. s 
3. Trials by Proofs; as, 


Where Iflue in Dower is, whether the 
Husband be living or not. 


4. Trials 
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4. Trials by Examination, as, 


e Severe range ~ 


Where an A@ion of Debt upon Ac: 
count ig brought for oo not lying © 
in Account. 


Ps 


§~ Trials by Certificate: . 
‘iad OF the Conftable and mvigt 2 > whe- 
mother the Party be in Service. . 
“2. ‘OF the Bifhop, by: Mandate fron the 
 Seeular Court, as in cafe of — 
Baftardy, 
So of Iffues upon the Right of Mer- 
Ste between: the’ Prattics to the 
"Suit aia 
‘So. of | Plenarey- by pein into 
Churches. 


6. Trials by Battebs >< 
tse. Ta Appeals, ©: 
2, Ina Writ of Right. °° 
7. Trials by Fury. ' 
(Andithis: eal in a large Field of Lear: 
SS) ning) ©: 


* Trials by Fury are, 
rk xtraordinary. 
2. Ordinary. 


be *Exerzordinary : Tn’ Writ of Right ; 
In Attaint.* Quere Appeals, * 
2. Ordinary: By ~ Twelve Men. 


=e Wherée 


Lhe Anabyfs $ ak the Law. 


Wherein Confi ders 
a The Préce/i.to bhing im the Jury, 


In C.B. by, Venice, Facias ec Hibeas 
Corpaie OP 


pe 
In B.R. by hiss Fr, ac 4 ate Fis 


TAbOrum, 


2. “The Tales for want of a full i fy ap- 
_ pearing. ; 


3: ree of all: Sorts: 
. Tothe ATI 
edi To the Pols, 


4. The Oath of the Ma 


s: The Evidence to be given to the Jury: 
What allowable to be given ; 
‘And when.o" ~ 


1 6, Verdié of the Jurors: 


1, General: Verdi, : 1 jleen 
2. Special Verdi&, 4 °"9s29"1 


ben 9. What Defaults: or Mir iges im- 


peach the Verdict. 


8. The Poffea, or Return of the Verdia 
by the Judges of Ni/i Pritts. 


Moo mh. 
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SECT. Li 
Of Judgment. 


V. HE Fifth A& in this Bufinefs of Pro- 
fecution or Suit, is Fudgment, 


(And here the whole Learning of Fudg. 
mints, comes in) viz. 


I. What fhall be fafficient to ftay Fudg-— 


men, 
And herein, 
1. Of arrefting Leeman S 
z, Of reverfing ‘Fudgments. 


Il. Upon what it is given; which for the 
moft Part is upon thefe Premifles (or 
Precedents.) 

1; Upon Default after Default, as in 
Real AGions after the grand Diftrefs _ 
in 


Waoffs - 
Quare Impedit. 

2. Upon Confeffion 
Nibil Dicits 
Non fum Informatus. 

3- Upon Demurrer, 


4. Upon 


The Analyfis of the Law. 


4. Upon Tryal of the Ifiee, according 
to the various Methods of Trial 
above mentioned. 


Il, The feveral Kinds of Fudements: 


X. In Suits Real. 
2. In Sait Perfonal. 


x. Interlocutory, and not final; as, _ 
Awards upon the Wric affirm’d, or 
other dilatory Pleas, where the Fudg- 
ment in many Cafes only is, 
Refpondeat oufter. 


2. Final, but not compleat : 


And that either, 


1, Incompleat in Part, but compleat 
in the Refidue ; as, 

Where the Judgment is given 
for the Thing demanded, but 
the Damages not yet inqui- 
red of. 


z. Incompleat in the Whole; as, 

Where a Judgment is given for 
the Party to recover his Da- 
mages, where the Damages 

are the Principal, wherein, 
The Compleat fudgment is not 
given till the Writ of Inqui- 

ry return’d. 


M 2 3. Final 
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3. Final and Compleat, with refpe& to the 
Action upon which it is given. 


4. Final, not only as to the A&ion upon 
which it is given, but to -all other 
Actions (toaching that Thing); as, 

Fudgment final, in a Writ of Right 
: after the Iffue joined, oc. 


AV. The Forms of Entry of Fudgments, 


SEC T. 


The Analyfis of the Law: 


S E'c T. TIL.” 
Of Execution, 
VL"T'HE Sixth A& in this Bufinefs of 


‘ 


(4, A Suit, is Execution, 
This is a great Field of Learning: 


Executions feem. to be of Two Kinds ; 


zr. Within the Year. 
2. After the Year. 


1 The former of thefe is alfo of Two 
Kinds: 
x. Inreference to Lands recover’d. 
2. In reference to Debts or Damages 
recovered, 


Firft, In relation to Lands recover’d, Two 
Things are confiderable: 


x. The Writ or Mandate of Execution, 
2, The Execution of the faid Writ. 


1. Touching the former ; 

‘The Writ or Mandate it {elf is of Two 
Kinds, in relation to the E/fate reco- 
vera: 

1. If aFreehold, Hy’ Fac’ Seifinam. 
2. Ifa Chattel, Hab’ Fac” Poffeffiomem, 
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1 do not here meddle with the Executions 
~of other Kinds of Writs, as Quod Per= 
mittat, Replevin, dc. becaufe they may 
come in in the farmer Seétion, where 
the Writs themfelves are mentioned, 
and they are various, 


2. Touching the latter ; 


In the Execution of the Writ is confide- 
rable: 
1. The Officer that is to make it. 
And here of the Office of Sheriff; 
The Manner of his Making ; 
His Power ; ~ 
His Duty in making Returns, éc, 
2. The Manner of doing ic. 
nd bere of the Poffe Comitatus: 
“ Sed vide ante, Of Sheriffs. 


Secondly, In reference to Debts or Damages 
recover’d, there are alfo confiderable ; 
1. The Nature of the Proce/s. 
2. The Adanner of its Execution, 
The Proce/s it felf is of the following Kinds; 
And fo are the Methods or Manner of the 


Execution, 
(N. B. They-are herein join’d together.) 


x. The Body only, by Capias ad Satif- 
faciend’, 


And 


The Analyfis of the Law. 
And here of Capias’s ; 
* (Where it lies 5) 
How executed; - 
When with, and when without, 
breaking open Doors. 
What Kind of Execution it is 5 
Whether without Satisfaction. 
Anc here of Non omittas: 
Asalfo of E/capes; 


2. Goods only, by Fieri: Facias, 
And here of that Learning: 
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How, upon what, and by whom, . 


it is executed. 
And whether a Return be necef- 


fary. 
3, Profits of Lands only, by Levars Facias. 
And here of that: 


What Profits thall be levied ; 
And whereupon. 


4s Part of the Lands, and all the Goods, 
by Elegi. 
Here of Elegit: 
Where it lies ; 
What Lands extendible 5 
How the Extent fhall be made ; 
How returnd ; 
And where a Re-extent, 


M4 g. Body, 
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§. Body, Lands; and Goods, by Extent 
upon a Stat, Merchant, ar Stat. Staple, 
or a Retianisense, in pyaar: of a 
Stats Staple, '; 


“And here of ttiefe eo 
«. Whatthey are ; 
The Manner. of executing the. 
fame, o oc. 


II. spc ts Tolicing Executions after the 
Year pats. = 


When: the Proceeding is, 
1. To revive the Judemett: And, 
2. Obtain Execution thereof 5 
By Scire Facias, 


And here all the Learning of Scire 


Facias. 3 


_ 


SECT, 


The Analyfis of the Law. 


SBSae Ua 
Of Redrefs of Injuries, by Error, &c. 


VIL. Aftly, I come to Remedies that Per- 

fons have, to be reliev'd againft 
thofe’ Proceedings (aforefaid), in cafe they 
have juft Caufe fo to be. lee 


"And they are thele, viz.- 


1. By Writ of Error; to remove the Re. 
cord into a fuperior Court, to examine 
the Errors, in cafe the inferior Coure 

has erred in. Point of Proceeding, Fudg. 
ment, or Execation awarded. 


And here comes in that great Title Error, 
with its Adjunés and Appendixes, viz. 
x. Where it lies. 
2. Wher: it lies, 
3» In what Court. se 
4. When ’tis a Superfedeas, Cre, 
g. What affignable for Error... 
6. The Proce/s to bring in the Party 
that recover'd. 
7. The Judgment therein, both, 
~ 1, When the former is affirm’d. And, 
2. When itis revers’'d. And, 


8, Execution of Judgment upén the 
Affirmation or Reverfal, 
And here of Executions in Error, 
} | : 2. By 


169, 
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2. By Writ of Attaint, where the Jurors 
give a falfe Verdia. 


And here all Learning of Attaints, 


3. By Writ of Difceit, where the Judgment 
is by Default, and the Party never duly 
fummon’d. 


4. Where the Party has loft by Default ia 
a Real, Aétion, yet has good Right, when 
yet, by reafon of his Default, he did not 

eW it; Vit, 

x, By Writ of Right for him that loft by 
Default, or his Heir, having a Fee. 
Simspie. 

2, By Writ of Quod ci Deforceat, if he 
had only an Effate for Life, or in Tail, 

3. By Formedon in Defcender, Reverter, 
Remainder, Vide ante, 


And here at large the Learning of 
Fauxifier de Recovery, 

s- Where the Party is put out by Execution, 
wherein he had no Day to plead or an- 
fwer, as in Eecutions by Capias, Elegit , 
Statute Merchant, &c, 

By Audita Querela, 


And here of the whole Learning of 
Audita Querela’s, 


me And 
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And thus far of che Partitions of the Titles 
of the Law of England, and the Analyfs 
thereof, in relation to Rights, @c. of a Civil 
Nature. 


As to Pleas of the Crown, and Matters Cri- 
minal, that fhould here enfue, they are al- 
ready drawn up, or perfected, by me ina 
fhort Trad&, Of Pleas of the Crown, which I 
fhall add to thisin due Time. 
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ts Ct. argued and decreed in the 

_ High Court of Chancery: The 
Second. Edition, carefully corrected from 
the many grofs Errors of the former Editions 
to which are added, References to the ancient 
and modern Books of the Law. 

2. Cowell’sInterpreter of Words ahd Terms 
ufed either in the Common or Statute Laws of 
this Realm, and in Tenures and Jocular Cu- 
ftoms.. 

3. Puffendorff of the Law of Nature and Na- 
tions, in Eight Books. Tranflated into Englifh 
by feveral Hands. The Sécond Edition, cor- 
rected, and improved with Notes. 

4 Sit Orlando Bridgman's Conveyances + 
Being Sele& Precedents:of Deeds and Inftru- 
ments concerning the moft confiderable Eftates 
in England.’ Drawn and approved by thae 
Honourable Perfon in the Time of his Practice. 
The Fourth Edition, with large Additions. 

gs» Sir Edward Lutwyche’s Entries: Con- 
taining alfo a Report of the Refolutions of the 
Court of divers Exceptions taken to Pleadings, 
and.upon other Matters in Law arifing for 
the moft Part in the Court of Common-Pleas, 
from the 34 Car II. to the Second Year of 
Her prefent Majefty Queen Anne. In Twa 

Volumes ; 
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Volumes ; approved of by the Lord Keeper 
and all the Judges. Shs 

6. Reports of divers Cafes in Pleas of the 
Crown, adjudged and determin’d in the Reign 
of the late King Charles Il. with Directions 
for Juttices of the Peace and others. Colle- 
ed by Sir Fobn Reyling Kut. late Lord Chief 
Jultice of the Court of King’s.Bench, from his 
original Manufcript.’* To which is added, the 
Reports of Three Modern Cafes, viz. dra- 
ftrong and Lifle, the King and Plumer, the 
Queen and Mangridge, with the Allowance 
of the Judges. 

7. Keble’s Reports in Three large Volumes. 

8. A General Hiftory of Exgland from the 
earlieft Account of Time; to the Death of 
King Wiliam; in Three Volumes in large 
Folio, with the Effigies of all the Kings and 
Queens’curioufly engraven on large Copper 
Plates. 

9. Lexion Technicum: Or, An Univerfal 
Englifh Di&ionary of Arts and Sciences, ex- 
plaining not only the Terms of Arc, bue the 
Arts themfelves. In Two Volumes. By 
F. Harris, D. D. 

10. A Parallel of the ancient ArchiteCture 
with the modern, in a Collection of Ten 
principal Authors who have written upon the 
Five Orders. ‘The Second Edition, with 
large Additions. By 7. Evelyn El; Fellow of 
the Reyal Society. 

ri. A Geographical DiGionary, reprefent- 
ing the prefent and ancient Names and States 
of all the Countries, Kingdoms, Provinces, 
remarkable Cities, Univerfities, Ports, Towns, 
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Mountains , Seas, Streights, Fountains, and 
Rivers, of the whole World; their Diftances, 
Longitudes, and Latitudes. Begun by Edmund 
Bobun Efq; The Fourth Edition. Price 12s. 
12. The Natural Hiftory of Oxfordfhire, be- 
_ ing an Effay towards the Natural Hiftory of 
_ England. By Robert Plott, L. L. D. late Keeper 
of the Afhmolean Mufeum, and Profeflor of 
Chymiftry in the Univerfity of Oxford, | 

13. The Gentleman’s Recreations, in Three 
Parts: The Firft contains a fhort and eafie 
Introduction to all the Liberal Arts and Sci. 
ences, &c. The Second treats of Horfeman- 
hip, Hawking, anlee: Fowling, Fithing, 
Agriculture, éc. done from the moft authen- 
tick Authors, with great Enlargement. The 
Third is a compleat Body of all our Foreft, 
Chace and Game Laws, as they are at this 
Time. Iluftrated with near an Hundred 
large Copper-Cuts. The Second Edition 
corrected, with near half of Additions, 

14. Duttor Dubitantinum: Or, The Rule of 
Confcience in all her general Meafure, ferving 
as a great Inftrument for the Determination 
of Cafes of Confcience. The Fourth Edi- 
tion. By Feremy Taylor, D. D. Chaplain in Or- 
dinary to King Charles I. and late Bifhop of 
Down and Connor. 

is. A Commentary on the Book of Com- 
mon-Prayer. By W. Nichols, D.D. The Se- 
cond Edition, corrected. 

16. The Roman Hiftory compleat, in Five 
Volumes. The Two firft Volumes done by 
Mr. Echards and the Three laft by a good 
Hand. . 

17. Char- 


i7. Charron of Wildom : In Two Volumes. 
Tranflated into Exglifh by Dr. Stanhope, The 
Second Edition corrected. rs 

18. The Solitary or Carthufian Gardiner: ~ 
Containing the Method to make and cultivate 
all Sorts of Gardens. Alfo the Compleat 
Florift. ‘Tranflated from the French. 

19. The Art of Prudence: Or, A Com- 
panion for a Man of Senfe. The Second Edi- 
tion. - e 

20. The Hiftory. of the World, Ecclefia- 
ftical and Civil, from the Creation to this 
prefent Time; with Chronological Remarks. 
By the learned M. Ghevreaw, In Five Vo- 
lumes, By feveral Hands. , 

21. The Gentleman’s Dictionary in Three 
Parts. 1. The Arc of Riding the Great- 
Horfe. 2. The Military Art. 3. The Art 
of Navigation. Each Part done Alphabeti- 
cally from the Sixteenth Edition of the Ori- 
ginal French, : 

22. Gloffigraphia Anglicana Nova: Qr, A 
Didionary interpreting fuch hard Words of 
whatever Language as are at prefent ufed in 
the Englih Tongue, with their Etymologies, 
Definitions, cc. 

33. Moral Effays on fome of the moft cu- 
rious and fignificant Engli{b, Scoteb and Fo- 
reign Proverbs. By Sam, Palmer, Presbyter 
of the Church of Exgland, 

24. Effays upon feveral Subjects, in Profe 
and Verfe. Written by the Lady Chadleigs . 

25. Dr. Spratt’s (now Bifhop of Rocheffer) 
Sermons on feveral Occafions. The Second 
Edition, 
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